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Tomer Shadmy
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Abstract 

This article recognizes the emergence of a new conceptualization of human rights 
obligations. It identifies this novel tendency in different families of normative 
mechanisms: the “Responsibility to Protect” (R2P) doctrine and the “Corporate 
Social Responsibility” (CSR) instruments. This article connects the dots between 
those mechanisms, and frames them together as a common interpretive development 
– the emergence of Human Rights Responsibilities (HRR) norms.  

Although those mechanisms regulate different entities in different spheres and 
settings, they both share common characteristics. The common ground of those 
norms is their reliance on the concept of “responsibility” to describe human rights 
commitments, instead of the concepts of “duty” or “obligation.”  

Human rights law has always considered the relationships between states and their 
citizens as the main source for human rights commitments. The HRR norms define 
new kinds of relationships as a source for human rights commitments, and at the 
same time modify fundamentally the content of the commitments. 

 
 

TABLE OF CONTENTS 

INTRODUCTION ......................................................................................................................................................... 2 
I. FROM DUTIES AND OBLIGATIONS TO RESPONSIBILITIES ....................................................................... 7 

A. The Concept of Responsibility in Political Philosophy................................................................ 10 
B. The Concept of Responsibility in the Legal Arena ........................................................................ 12 
C. Tasks – Between Duties and Responsibilities ................................................................................. 13 

II. THE HRR NORMS – BACKGROUNDS AND LANGUAGE ......................................................................... 18 
A. The Responsibility to Protect Doctrine ............................................................................................ 19 

1. The Background .................................................................................................................................. 19 
2. The Language ...................................................................................................................................... 23 

B. The CSR Mechanisms ............................................................................................................................ 26 
1. The Background .................................................................................................................................. 26 
2. The Language ...................................................................................................................................... 29 

                                                        
* Fellow, Edmond J. Safra Center for Ethics, Tel Aviv University. This research was supported by the European 

Research Council Advanced Grant (grant No. 323323); The Minerva Center for Human Rights, Tel Aviv University; 

Bar-Ilan University. I am indebted to Eyal Benvenisti, Sergio Dellavalle, Menachem Mautner, Oren Perez, Mikhail 

Xifaras and Mickey Zar for comments on drafts of this article. I also benefited enormously from comments provided 

by the participants of workshops at Tel Aviv University, London School of Economics, Yale Law School, and 

Harvard University, where I presented drafts of this article at various stages. 



2 

 

 

III. THE HRR NORMS CHARACTERISTICS ................................................................................................ 35 
I. Prospective Consequentialist Responsibility .................................................................................. 35 
II. Dialogical Responsibility ..................................................................................................................... 37 
III. Positive Responsibility ...................................................................................................................... 38 
IV. Preventive Responsibility ................................................................................................................. 39 
V. The Secondary Rule of the HRR norms - The Significant Influence Test ............................... 41 

IV. HYBRID RESPONSIBILITY – BETWEEN LAW, MORALITY, AND CHARITY .................................. 45 
V. THE PROMISES AND RISK OF THE NOVEL FORM OF HUMAN RIGHTS OBLIGATIONS .................... 48 
CONCLUSION .......................................................................................................................................................... 52 
 

 

INTRODUCTION 

This article identifies and frames a novel normative phenomenon: the rise of Human 

Rights’ Responsibilities (HRR) norms. These norms define new kinds of relationships as a 

source for human rights commitments, and change the content of the commitments in subtle but 

important ways that have not been formally recognized.  

Human rights law and theory have always considered states to be the main (if not the 

only) positive duty-bearers. As such, they rarely discussed the nature or allocation of those 

duties. In the last two decades, however, this conception has changed dramatically. 

Globalization, the Neoliberal movement and its premises, and other epistemic and ontological 

changes influenced the ability and will of states to respect, protect and fulfill rights in their 

territories, and exposed a need to rethink and redesign the allocation of Human Rights 

obligations. This need led to the creation of various novel human rights mechanisms. 

By reading and interpreting some of those mechanisms together, this study encourages 

recognition of emerging language and premises for conceptualizing Human Rights obligations. 

The study examines three such mechanisms: the Responsibility to Protect doctrine,
1
 the Guiding 

Principles on Business and Human Rights: Implementing the United Nations 'Protect, Respect 

and Remedy' Framework
2

 (“Guiding Principles”), and the ISO Standards on Social 

                                                        
1
 For the central UN decision on the doctrine, see: The 2005 UN General Assembly decision in regard to the 

Responsibility to Protect doctrine. For this decision, see: UN GENERAL ASSEMBLY (UNGA), 2005 WORLD SUMMIT 

OUTCOME, A/60/L.1, September 15, 2005, paras. 138–140. 
2
See John G. Ruggie, GUIDING PRINCIPLES ON BUSINESS AND HUMAN RIGHTS: IMPLEMENTING THE UNITED NATIONS 

“PROTECT, RESPECT AND REMEDY” FRAMEWORK, UN Document A/HRC/17/31 (21 March 2011), available at: 

www.ohchr.org/documents/issues/business/A.HRC.17.31.pdf.  

https://d.docs.live.net/Tomer/Documents/כנסים/www.ohchr.org/documents/issues/business/A.HRC.17.31.pdf
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Responsibility
3
 (“ISO Standard”). The joint analysis of those mechanisms results in intriguing 

findings that did not receive explicit attention in the relevant literature. These primary efforts 

expand the traditional human rights obligations model by using the term "responsibility" to 

describe human rights commitments, as distinct from the terms "duty" and “obligation,” which 

have been employed in the past to conceptualize human rights commitments. The study uses 

existing philosophical distinctions between the terms “responsibility,” “duty,” and “obligation” 

as a tool for interpreting the content and the structure of human rights commitments in these 

mechanisms. Based on this conceptual inquiry, and on a deeper reading of the mechanisms 

themselves, the article identifies a novel approach to human rights commitments, and frames it as 

the HRR approach. This approach, as this article describes, has profound difficulties. It is based 

on vague and flexible standards, which are open to apologetic misuse, but at the same time these 

norms embody a radical opportunity to rethink human rights. 

The Responsibility to Protect doctrine is a relatively new addition to international law. It 

focuses on a state’s responsibility to protect its inhabitants from war crimes. When the state fails 

to provide protection, the responsibility to protect transfers to the international community. Thus, 

the doctrine goes behind the traditional human rights obligation model, as it deals with states’ 

responsibilities towards citizens of foreign states.
4

 Many scholars and practitioners have 

criticized the doctrine from various perspectives, but in a relatively short time the doctrine has 

become part of the international legal, political, and moral discourse. 

In addition, this study examines two main mechanisms which deal with the relationship 

between corporations and human rights. The ISO Standards were published in 2010. The 

Standards offer broad and detailed views on Corporate Social Responsibility and its connection 

to human rights. The Standards were developed by a variety of experts and stakeholders from 

more than ninety countries. The Guiding Principles is a normative framework that discusses 

                                                        
3

 See ISO. 2010. GUIDANCE ON SOCIAL RESPONSIBILITY - ISO 26000:2010(E). For more information, see:  

http://www.iso.org/iso/home/standards/iso26000.html. 
4
 One should note that the doctrine refers not to general human rights violations, but only to serious war crimes, 

which are part of Humanitarian Law. Yet the separation between Humanitarian Law and Human Rights law has 

been increasingly blurred in modern times, and the Responsibility to Protect doctrine is considered in the scholarly 

literature also as a toll to protect human rights, in extreme situations. For the connections of the doctrine to Human 

Right discourses, see CRISTINA LAFONT, GLOBAL GOVERNANCE AND HUMAN RIGHTS, (2012). 

http://www.iso.org/iso/home/standards/iso26000.html
http://www.philosophy.northwestern.edu/documents/cv-resume/philosophy-people-lafont-cristina-lecturespressfinal.pdf
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corporate human rights commitments. Published in 2011, it is the UN's most recent initiative on 

business and human rights.  

The Responsibility to Protect doctrine and the Corporate Social Responsibility 

mechanisms are very different, at first glance. They developed in different contexts and they 

regulate different actors with different tools. However, both mechanisms use the term “Human 

Rights Responsibilities” and approach it similarly. Usually, domestic and international law uses 

the concept of “responsibility” as a secondary rule, for the allocation of obligations between 

different actors. The concept determines who is obliged to obey the law, as opposed to 

establishing the content of the law. 

This article identifies a change in the way the term “responsibility” is being used in the 

human rights mechanisms. It suggests that the concept of responsibility has two functions in 

those mechanisms. It functions as a secondary rule and adds new actors to the human rights 

obligations maxim. At the same time, it functions as a primary rule and changes the content of 

the human rights obligations themselves.  

The study is based upon three research methods, leading to the formulation of an original 

interpretation of those mechanisms. First, the study reads and interprets different mechanisms 

together. Each individual mechanism has given rise to a vast amount of scholarly literature, but 

the literature discusses those mechanisms separately. This study’s joint reading of those 

mechanisms enables the identification of joint characteristics. Second, the starting point for the 

analysis is semantic and conceptual. The study examines how the mechanisms rhetorically 

formulate human rights commitments. Directing attention to the mechanisms’ words and 

concepts allows for a deeper understanding of the mechanisms in a new and distinct way. Third, 

the study relies on philosophical sources to differentiate between the concept of duty and the 

concept of responsibility. According to this body of literature, “duty” refers to a mission with 

fixed content and time duration, whereas “responsibility” is a dynamic and ongoing mission 

based upon relationships and involving broad discretion. This distinction aids in the 

interpretation of the human rights mechanisms to the extent that they turn on the concept of 

responsibility. 

Generally, HRR norms act more as guiding principles than corrective principles. They 

grant broad discretion to the responsible entity in deciding how to act while demanding that it 
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remains in constant dialog with all the stakeholders, taking into account their voices and needs. 

The norms demand an awareness of negative as well as positive influences and externalities, and 

they demand a justification and discussion about them with affected parties. Rather than 

prescribing particular conduct, HRR norms focus on results, usually requiring the responsible 

entity to achieve an appropriate outcome. HRR norms place little reliance on a preliminary 

division of labor regarding human rights commitments. Instead, they see every actor in the 

transnational arena as socially responsible in accordance with the scope of her influence over 

others. Thus, HRR norms establish unique principles for allocating responsibilities and for 

understanding the meaning of those responsibilities. 

The litmus test for identifying responsibility according to the HRR norms is as follows: 

responsibility is a significant capability to influence others, in and through existing transnational 

relationships and power connections. The norms blur the traditional distinctions of human rights 

jurisprudence — between negative and positive duties, between law and morality, and between 

morality and supererogation — as well as the distinction between primary and secondary norms.  

The new norms can be understood as resulting from two changes: a change in the 

normative language and a change in the social model. The normative rhetoric transformation 

arises from an understanding that duties or obligations are correlative to rights and serve as the 

basic semiotic unit of law, to one in which normative mechanisms are increasingly adopting the 

term “responsibility” as their central normative concept. The social model has transformed from 

a perception that human rights obligations are institutionalized according to statist divisions of 

labor, to a recognition that those obligations are increasingly being privatized. Today more and 

more actors in the global arena are called upon to become socially responsible in their negative 

and positive externalities. 

After the Second World War and the development of the international statist order, 

international law and western constitutional laws established clear divisions of labor with regard 

to human rights obligations: the geographical division and the internal-functional division. The 

geographical division provides that every state is responsible for respecting, protecting, and 

fulfilling rights where the state has exclusive control. The functional division provides that 

within those territories, only state bodies are obliged to perform positive human rights duties. 
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This is a contrast to the responsibilities of individuals and corporations who are obliged only to 

take care of their own prosperity and welfare and, at most, are obliged not to harm others’ rights.  

While this framing is responsible for one of the most effective and promising models of 

justice — the socio-liberal welfare state — it is an open question whether this model can survive 

current global developments. In today’s global world, the state is not the only actor which can 

influence and control the rights of its citizens. Multinational corporations, international and 

transnational organizations, as well as powerful individuals and other states acting together 

through various parallel and integrated complex networks, have a significant impact on the 

ability of individuals to enjoy their rights. In light of those changes, the new human rights 

mechanisms are recognizing new relationships and influences as a source of human rights 

commitments.  

The mechanisms examined above are not the only novel human rights mechanisms in the 

field. What, then, is the justification for analyzing them separately? How can the analysis 

overcome the danger of biased cherry-picking? First, the examined mechanisms are central, in 

that they represent the main developments in the field. The effort of expanding the human rights 

obligations model generally concentrates on two separate channels: imposing obligations on non-

state actors – especially corporations – and imposing extra-territorial human rights obligations on 

states. The analyzed mechanisms here are key representatives of these two efforts. The Guiding 

Principles are the latest initiative of the United Nations regarding business and human rights and 

the ISO standard is one of the important soft law mechanisms in this arena. The “responsibility 

to protect” doctrine is one of the most interesting and major efforts to expand the commitments 

of states beyond their borders. 

Second, beyond the central position of the examined mechanisms and their relevance to 

the two major efforts in the field, they are selected because they embrace “responsibility” as a 

central concept. This centrality of the same concept in different novel mechanisms is the puzzle 

which stands at the heart of this article, and leads to the suggested interpretive approach.  

However, there is no doubt that the interpretive approach offered here does not represent all 

efforts to expand the human rights obligations model. And at the normative level, it is certainly 

not the most appropriate or righteous way of regulating human rights. Moreover, there are 
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several alternative ways to understand and interpret the examined mechanisms themselves — 

each of them separately or all of them together. 

This article therefore offers a unique reading and interpretation of novel human rights 

mechanisms. This interpretation, which is not the only possible interpretation, challenges 

existing jurisprudential dichotomies and could help in understanding and conceptualizing global 

human rights regulation. The proposed interpretation reveals profound difficulties which are 

inherit in the mechanisms, but also some radical opportunities to rethink human rights. This 

paper therefore contributes to the literature in two dimensions: first, it connects all these different 

legal mechanisms, soft law and hard law alike, and frames them together as one phenomenon; 

and second, it investigates the jurisprudential characteristics of this phenomenon. 

The outline of the article is as follows. Part One explores the socio-political and conceptual 

aspects of the term “responsibility” which enable the study to frame and interpret the HRR 

norms. Part Two introduces the examined mechanisms and their language. Part Three analyzes 

the characteristics of the HRR norms. Lastly, Part Four examines the advantages and 

disadvantages of HRR norms. 

Before drawing a portrait of the HRR norms, it is important to note what this study does not 

claim. It does not argue that HRR-based mechanisms have replaced or should replace the 

traditional human rights obligations’ mechanisms — far from it. Nor does it say that these 

mechanisms are more or less effective in achieving justice. The efficiency of the HRR norms is 

beyond the scope of this article. Instead, the article identifies semiotic developments in the global 

normative language. Those developments do not necessarily lead to immediate outcomes and 

have not yet led to the establishment of new legal institutions. However, they may influence the 

way we understand and think about human rights in the transnational arena. 

I. FROM DUTIES AND OBLIGATIONS TO RESPONSIBILITIES  

It is fair to observe that in the last two decades, the term “responsibility” has become a key 

concept in many transnational legal documents and mechanisms. The use of “responsibility” as a 

central term in these documents is both rhetorical and substantive. Rhetorically, the concept can 
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frequently be found in the titles and text of normative documents.
5
 Fundamentally, these 

documents give a unique and far-reaching meaning to the concept. Still, unanswered questions 

about the role played by concept of responsibility merit exploration. What are the special 

features of the concept which led to its current popularity? What does the concept enable? What 

conceptual package   does the concept brings to human rights discourse? The following part 

elaborates on the socio-political and conceptual elements that enable and support the frequent 

use of the term.  

Responsibility is among the most important concepts in the modern legal, political, and 

moral vocabularies, and certainly one of the most confusing concepts in those discourses. It can 

bear radically diverse meanings and serve in varied contexts differently. Use of the term may 

therefore increase ambiguity instead of relieving it. Responsibility can be understood as 

causation, as a power of rational agency, as blame, as virtue, as liability, and as a task.
6
 Since 

                                                        
5
 See, e.g.: ISO (2010), GUIDANCE ON SOCIAL RESPONSIBILITY - ISO 26000:2010(E); A UNIVERSAL DECLARATION 

OF HUMAN RESPONSIBILITIES. For extensive use of the term responsibility inside norms, see,  e.g.: GUIDING 

PRINCIPLES ON BUSINESS AND HUMAN RIGHTS: IMPLEMENTING THE UNITED NATIONS “PROTECT, RESPECT AND 

REMEDY” FRAMEWORK, available at: www.ohchr.org/documents/issues/business/A.HRC.17.31.pdf. 
6
 When its meaning is retrospective, responsibility could be understood as parallel to causation. To be responsible 

for some event or state of affairs means to cause or to contribute to the occurrence of this event or state of affairs. 

Causal responsibility possesses a backward looking characteristic as it concerns particular events in the past. See 

HERBERT LIONEL ADOLPHUS HART, PUNISHMENT AND RESPONSIBILITY (1968). Responsibility as causation could 

lead to some moral or legal implications, but could also lead to no implications at all. See, e.g., JOSEPH RAZ, FROM 

NORMATIVITY TO RESPONSIBILITY (2012); David Enoch, Being responsible, taking responsibility, and penumbral 

agency, LUCK, VALUE, AND COMMITMENT: THEMES FROM THE ETHICS OF BERNARD WILLIAMS (ULRIKE HEUER, 

GERALD LANG (EDS.) OUP 2012, 2015). Accountability is a different form of retrospective responsibility. 

Accountability answers the question whom should be hold responsible for something that occurred.
6
 Accountability, 

one should notice, can be attributed to agents that do not hold a direct causal connection to the event but who can be 

hold responsible for the behavior of other agents or the occurrence of foreseeable results. This type of responsibility 

generally refers to either legal liability or to other mechanisms for answerability for the results of a given event.  See 

DENIS MCQUAIL, MEDIA ACCOUNTABILITY AND FREEDOM OF PUBLICATION, 203 (2003). Another kind of 

retrospective responsibility, is moral responsibility. To be morally responsible for something – an action or state of 

affair - is to be worthy of a particular kind of reaction – praise or blame - for having performed it. Deontological 

approaches see actions as well as intentions as sources for moral responsibility, while utilitarian approaches see only 

the results of the actions as a source for moral judgment. See Immanuel Kant, The Metaphysics of 

Morals, In PRACTICAL PHILOSOPHY 16 (Mary J. Gregor Ed. & Trans. 1996). Between the retrospective meanings 

and the prospective meanings, responsibility could be understood also as capability - the rational ability of an agent 

to choose and control his action, in the past and in the present time. Additionally, responsibility for the past, present 

and the future could be understood also as virtue, as a description of good and reliable charter. See A. JOHN 

SIMMONS, MORAL PRINCIPLES AND POLITICAL OBLIGATIONS (1979). Responsibility as virtue means usually the 

ability to use discretion and to react to different normative demands. A responsible person is a person how identify 

correctly in which relationships she is involve, which demands those relationships require and how to act in light of 

file:///C:/Users/Tomer/Documents/כנסים/www.ohchr.org/documents/issues/business/A.HRC.17.31.pdf
http://www.amazon.com/Joseph-Raz/e/B001HCXXY0/ref=dp_byline_cont_book_1
http://en.wikipedia.org/wiki/Mary_J._Gregor
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each of those uses of the term responsibility carries a different meaning, the increased use of the 

term in human rights mechanisms require a careful analysis that is be sensitive to the concept’s 

different meanings.  

Many writers that are critical of Corporate Social Responsibility or the Responsibility to 

Protect doctrine claim for using the term “responsibility,” as opposed to “duty” or “obligation,” 

is sufficiently vague to grant powerful agents legitimacy without imposing real constraints upon 

them. They argue the concept of responsibility is incorporated within those mechanisms for that 

reason.
7
 There is much truth in this explanation, but it is still just one part of a broader picture. 

                                                                                                                                                                                   
those demands. While other virtues are conclusive to humans, responsibility as virtue could describe also 

organizations.
 
See Garrath Williams, Responsibility as a Virtue, ETHICAL THEORY AND MORAL PRACTICE, 11 (4) 

455-470 (2008). When responsibility is prospective, one of its main meanings is a task. This is a responsibility that 

an agent has to perform in the present or in the future, because of moral, social or legal justifications. See A. JOHN 

SIMMONS, MORAL PRINCIPLES AND POLITICAL OBLIGATIONS (1979). This particular use of the term responsibility 

shares lots of similarities with the notions of obligation and duty, and this article will discuss it in depth later on. The 

different uses of the term are detailed in the table below. 

Table 1: Different Meanings of the Terms Responsibility 

Prospective Responsibility Retrospective Responsibility 

 Responsibility as causation 

 Responsibility as accountability 

 Moral Responsibility 

Responsibility as task  

Responsibility as capability Responsibility as capability 

Responsibility as virtue Responsibility as virtue 

 
7
 The inflation in the use of the concept of responsibility is also connected to changes in today’s legal norms and 

models. Traditional statist command-and-control regulation structures citizens’ obligations mostly by using “Do” or 

“Do not do” duties, as to the state’s clear divisions of labor and its enforcement abilities. The state’s monopoly over 

the use of force and the strict divisions of labor are being transformed today in favor of different models of 

governance, where the power is decentralized. Governance is defined in the literature as a variety of actions, 

functions and expressions of control which are simultaneously enacted by “public” and “private” actors in order to 

promote social, political and economic causes. This model is based on cooperation between governments, 

corporations and civil society in order to enable the achievement of public goals, through standards, licenses and 

permissions instead of prohibitions. Governance is no longer about a decree from a sovereign who demands 

obedience, but concerns a flexible set of norms that reacts to the circumstances, and are experimentalist and 

polycentric in their nature. These developments are better structured tasks through the language of responsibility 

than the language of duties. For the definition of the term “Governance” and the nature of its norms, see e.g: Orly 

Lobel, The Renew Deal: The Fall of Regulation and the Rise of Governance in Contemporary Legal Thought, 

89 MINN. L. REV. 342 (2004); A. McGrew, Globalization and Territorial Democracy, in THE TRANSFORMATION OF 

DEMOCRACY? IDEM (ED.) 2, 1997; De Búrca, Gráinne, Robert O. Keohane, and Charles Sabel, “New Modes of 

Pluralist Global Governance,” NEW YORK UNIVERSITY JOURNAL OF INTERNATIONAL LAW & POLITICS. 45: 723-86 

(2013); Sabel, Charles, and Jonathan Zeitlin “Experimentalist Governance,” in THE OXFORD 
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Legal and normative concepts have their own life, and sometimes they have potential to act and 

change reality in a very different way from the powerful actors’ expectations and intentions.
8
  

A. The Concept of Responsibility in Political Philosophy 

Victorian Christianity used the word “responsibility” to represent personal responsibility of a 

believer before God. The term was secularized at the beginning of the liberal era.
9
 The term 

began to appear frequently in general literature during the 18th century, and in philosophical 

literature during the 19th century.
10

 The social contract thinkers used the term as a general 

concept which could represent a variety of values without commitment to a specific 

conceptualization of the “good.”
 11
  

From the 19th century to the present, political philosophers have examined the term 

responsibility in two contexts: personal responsibility and social responsibility. Both terms 

represent ongoing prospective commitments, constituting the private/public divide, and the social 

divisions of labor. Social responsibility is responsibility of oneself towards others and towards 

society as a whole. This kind of responsibility is generally institutionalized (in the socio-liberal 

tradition) through the state, which is regarded as having a duty to assure its citizens’ minimal 

welfare. In contrast, personal responsibility expresses the idea that one bears responsibility for 

one’s own life.
12

  

This idea presupposes that individuals are empowered to design and choose their 

particular way of life and that it is desirable to guard and protect this empowerment. This 

empowerment could be conceptualized through rights – i.e., the right to autonomy - and also 

through the concept of personal responsibility. The commitment in which the concept of personal 

responsibility describes is not correlative to a right but instead equivalent to it. The meaning of 

                                                                                                                                                                                   
HANDBOOK OF GOVERNANCE, David Levi-Faur ed.  

(2012). 
8
 See ROBERTO MANGABEIRA UNGER, WHAT SHOULD LAW ANALYSIS BECOME?, Verso, 1996. 

9
 See Garrath Williams, Responsibility as a Virtue, ETHICAL THEORY AND MORAL PRACTICE, 11 (4) 455-70 

(2008). 
10

 See Garrath Williams, Responsibility as a Virtue, ETHICAL THEORY AND MORAL PRACTICE, 11 (4) 455-70 

(2008). 
11

  See Richard McKeon, The Development and the Significance of the Concept of Responsibility, 

REVUE INTERNATIONALE DE PHILOSOPHIE, 11, no. 39, 29 (1957) 
12

 See KENT GREENFIELD, THE MYTH OF CHOICE: PERSONAL RESPONSIBILITY IN A WORLD OF LIMITS (2012). 
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the right to autonomy is best described as the person’s responsibility for her life and her way of 

life.  

The term “Personal Responsibility” functions as the basis for the social order and for the 

liberal division of labor. Because all people are in the first instance responsible for themselves, 

any demands for social responsibility could be understood as unjustified. Social responsibility 

could be regarded as subverting personal responsibility by adding irrelevant considerations to the 

individual’s decision-making process, and could cause individual harm by intruding upon the 

personal sphere of responsibility. Those concerns do not mean that social responsibility has no 

meaning in the liberal tradition. Instead, the tradition teaches that personal responsibility is one 

of the main channels for realizing social responsibility. The presumption is that general social 

responsibility is promoted when individuals exercise care and take responsibility for their own 

lives. 

Some actors use this key liberal concept of personal responsibility to justify neoliberal 

changes in the liberal division of labor. Many functions that were once categorized as the state’s 

responsibility – like employment and economic security of citizens – have moved into the hands of 

the individual and are now regarded as a function of “personal responsibility.” 
 
At the same time, the 

rising power of multinational corporations and international organizations like The World Bank begs 

the question of their social responsibility. Thus, the most frequent use of the term social 

responsibility has lately been made with regard to corporations.
13

  

These social developments have led to an increased use of the term responsibility by different 

legal and soft-law mechanisms during the last decades. Interpreting the concept of responsibility 

has become an important arena in which different views, values and interests clash and compete 

with each other as participants in the debate attempt to influence the common interpretation of 

the concept.  Those debates revolve around two general questions: what are the proper rules for 

allocating social responsibilities and the division of social labor; and what is the proper content 

of those responsibilities? The HRR mechanisms play a central role in the struggle to shape the 

answers to those questions. In order to understand the HRR characteristics, we will first elaborate 

                                                        
13

 See Ronen Shamir, “The Age of Responsibilization: On Market-Embedded Morality,” 37 ECONOMY & SOCIETY 

(2008) 1; Shamir Ronen, “Corporate Social Responsibility: Towards a New Market-Embedded Morality?”, 

THEORETICAL INQUIRIES IN LAW: Vol. 9: No. 2, Article 3 (2008). 
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on the traditional meaning of the concept in the legal arena, and then we will distinguish between 

the concepts of “responsibility” and “duty” when they both refer to a task. 

B. The Concept of Responsibility in the Legal Arena  

In the legal arena, the term “responsibility” is usually used to identify relationships in a legal 

proceeding. Responsibility can denote the relationship of parties to the proceeding to each other, 

or the relationship of a party to the law. It can be used to describe the subject of a legal 

proceeding – the subject’s identity as “the responsible party,” his or her mental condition, and 

the existence of casual relations between the subject’s activity and the harm.
14

 In some cases, 

responsibility in this context may contain rules that expand the subject’s responsibility to other 

agents. One example is an expansion as a result of agency or property relations.
 15
 

In human rights law and in international law, the meaning of the term “Responsibility” is 

similar. Responsibility is usually used as a secondary rule.
16

 A secondary rule determines who is 

obliged to obey the primary rules while primary rules establish the content of the commitments.
17

 

Secondary rules determine the allocation of responsibilities in the international arena and are 

thus termed “Responsibilities Rules,” while primary rules are usually represented by the word 

“duty.”
18

 According to this logic, the terms “duty” or “obligation” are used in human rights law 

to represent the commitment that the right generates, and they correlate to rights. 

The basic approach of international law to responsibilities rules is premised on the individual, 

separate, and exclusive nature of responsibility. This approach holds a state or an organization 

responsible only for its own behavior if this behavior is a violation of a duty.
19

 Novel attempts to 

                                                        
14

 See, e.g., HERBERT LIONEL ADOLPHUS HART, PUNISHMENT AND RESPONSIBILITY (1968); JOSEPH RAZ, FROM 

NORMATIVITY TO RESPONSIBILITY 256 (2012). 
15

 See, e.g., HERBERT LIONEL ADOLPHUS HART, PUNISHMENT AND RESPONSIBILITY (1968); JOSEPH RAZ, FROM 

NORMATIVITY TO RESPONSIBILITY 256 (2012). 
16

 HERBERT LIONEL ADOLPHUS HART, THE CONCEPT OF LAW (Third Edition, 2012)  (explaining the differences 

between primary and secondary rules).  
17

 JAMES CRAWFORD, THE INTERNATIONAL LAW COMMISSION’S ARTICLES ON STATE RESPONSIBILITY: 

INTRODUCTION, TEXT AND COMMENTARIES, ILC Commentaries, 74 [1] (2002). 
18

 THE INTERNATIONAL LAW COMMISSION’S ARTICLES ON STATE RESPONSIBILITY: INTRODUCTION, TEXT AND 

COMMENTARIES (2003); André Nollkaemper & Dov Jacobs, Shared Responsibility in International Law: A 

Conceptual Framework 34,MICH. J. INT'L L.359 (2013)  
19

 See Alain Pellet, The Definition of Responsibility in International Law, in THE LAW OF INTERNATIONAL 

RESPONSIBILITY (James Crawford, Alain Pellet& Simon Ollesoneds., 2011); INTERNATIONAL LAW COMMISSION’S 
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challenge this approach can be found in recent literature and in practice by establishing new 

principles of shared responsibility, including different subjects with different contributions to the 

harms. But those attempts have not yet crystallized into a coherent approach.
20

  

States are the main focus of human rights law and in international law, 
21

 and thus state 

responsibility is a significant principle in those two bodies of law. During recent decades, the 

increased attention to human rights violations by non-state actors has prompted a greater 

willingness, at least in the literature, to consider extending the use of the term “responsibility.” 

Those efforts explore the possibility of holding non-state actors responsible for human rights 

violations, and of finding states responsible for human rights violations outside their borders.
22

 

This tendency encourages the common assumption that the responsibility to protect doctrine 

and the corporate social responsibility mechanisms use the term “responsibility” to expand the 

secondary rule for the allocation of human rights responsibilities. Contrary to those common 

conceptions, this article claims that those mechanisms use the term “responsibility” not only to 

expand the secondary rule but also to expand and change the primarily rule.  As this article will 

demonstrate, the term represents a unique kind of human rights commitment and task: Human 

Rights Responsibilities as opposed to human rights duties or obligations. According to this 

interpretation, Human Rights Responsibilities have unique content and character. In order to 

provide a theoretical basis for this interpretation, the next section discusses the difference 

between duties and responsibilities, when they both refer to tasks.  

C. Tasks – Between Duties and Responsibilities 

Later, this article will suggest that the new human rights mechanisms use the term 

”responsibility” to denote a special kind of task, one that shares some mutual characteristics with 

                                                        
20

See Nollkaemper & Jacobs, Shared Responsibility in International Law. 
21

See Alain Pellet, The Definition of Responsibility in International Law, in THE LAW OF INTERNATIONAL 

RESPONSIBILITY (James Crawford, Alain Pellet & Simon Ollesoneds., 2011);  INTERNATIONAL LAW COMMISSION’S 
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International Law Commission on the Work of its 53rd session, A/56/10, August 2001, UN GAOR. 56th Sess. Supp. 

No. 10, UN Doc A/56/10(SUPP) (2001) (ILC Articles). 
22

 See Steven Ratner, Corporations and Human Rights: A Theory of Legal Responsibility, 111 YALE L.J. 443 (2001); 

David Kinley & Junko Tadaki, From Talk to Walk: The Emergence of Human Rights Responsibilities for 

Corporations at International Law, 44(4), 931-1023 VA. J. INT'L VA. J. INT'L L., (2003-04); ANDREW CLAPHAM, 

HUMAN RIGHTS OBLIGATIONS OF NON-STATE ACTORS  235 (2006). 
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virtue.
 23

 If we understand “responsibility” as a task, why do the mechanisms use the term 

responsibility instead of the terms duty or obligation? What does the term responsibility allow 

that other terms do not? 

The understanding of responsibility as task permits the observer to discern similarities 

between the concepts of Duty, Obligation, and Responsibility.
24

 They all describe a situation in 

which a command is imposed on an agent, thereby restricting the agent’s freedom.
25

 While that 

similarity lies at the heart of each concept’s meaning, there are also important differences 

between the terms. Many philosophers have elaborated on those differences. Due to the limited 

scope of this article, I will not explore that diverse body of literature. Instead, I will outline a 

particular path for understanding the concept of responsibility, drawing upon the contributions of 

philosophers who share a certain perspective of the meaning of the concept. That perspective 

views responsibility as an ongoing task, with broad discretion, which is based upon dynamic 

relationships. This path will help us later in understanding the particular structure of the HRR 

norms. 

This interpretation starts with the way traditional liberal jurisprudence distinguishes between 

the concepts of Duty, Obligation, and Responsibility. In general, as we have observed, the 

concept of Responsibility is used in the legal arena as a secondary rule for allocation of 

commitments, while the concepts of Duty and Obligation are used as a primarily rule to describe 

the content of the commitment. Yet, the liberal jurisprudence tends to conceptualize certain 

demands and tasks as responsibilities rather than duties or obligations.   

                                                        
23

   See, e.g., Article 139, 2005 WORLD SUMMIT OUTCOME DOCUMENT CONCERNING THE RESPONSIBILITY TO 

PROTECT doctrine (“139. The international community, through the United Nations, also has the responsibility to use 

appropriate diplomatic, humanitarian and other peaceful means, in accordance with Chapters VI and VIII of the 
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See also GUIDING PRINCIPLES ON BUSINESS AND HUMAN RIGHTS: IMPLEMENTING THE UNITED NATIONS “PROTECT, 

RESPECT AND REMEDY” FRAMEWORK (“13. The responsibility to respect human rights requires that business 

enterprises: (a) Avoid causing or contributing to adverse human rights impacts through their own activities, and 

address such impacts when they occur; (b) Seek to prevent or mitigate adverse human rights impacts that are 

directly linked to their operations, products or services by their business relationships, even if they have not 

contributed to those impacts.”).  
24

 See, e.g., H.L.A. HART, PUNISHMENT AND RESPONSIBILITY (1968); R. B. Brandt, The Concept of Obligation and 

Duty, MIND, New Series. Vol. 73, No. 291 (Jul, 1964), pp. 374-93; INTERNATIONAL ENCYCLOPEDIA OF THE SOCIAL 

SCIENCES 320;  . 
25

 See JOHN SIMMONS, MORAL PRINCIPLES AND POLITICAL OBLIGATIONS (1979).  
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Those demands are usually a result of ongoing relationships, with inherited power 

differences. This kind of demand is called “Role Responsibility,” and it usually represents the 

responsibility of officers, parents, or custodians. H.L Hart claimed that Role Responsibility is a 

general concept, which contains varieties of “Duties of Care.”
26

 Those duties of care establish 

together “Sphere of Responsibility.” Simple “do” or “do not do” duties are not part of this 

sphere.
27

 Roderick Long names these commitments “Prospective Responsibility” and claims that 

this responsibility is a function of authority and that a duty to act is part of this authority.
28

 

Joel Feinberg claims that responsibility as a task is, like a duty, both a burden and a liability, 

but unlike a duty it carries with it considerable discretion. A goal is assigned and the means of 

implementing that goal are left to the independent judgment of the responsible party. Duty, by 

contrast, demands a specific defined action.
29

 Therefore, according to Feinberg, failure to 

perform a responsibility leads to more serious legal consequences than failure to perform a duty 

due to the principle that the severity is proportional to the discretion granted.  

Robert Goodin furthers this line of thinking by arguing that duties dictate actions, while 

responsibilities dictate results.
30

 To be a duty-carrier means to perform a concrete action, while 

to be a responsibility-carrier means to achieve a result. Therefore, while a duty prescribes a 

specific and unchanging action, a responsibility allows varied ways and means for achieving the 

task and grants discretion to the responsible person. Furthermore, while a duty can be located at a 

specific point on the timeline, a responsibility usually represents a long, continuous mission.  

Garrath Williams adds an additional layer to this distinctive understanding of responsibility, 

claiming that responsibility governs ongoing relationships. It therefore has a prospective, 

dynamic, and changing character. It deals with the need to live together with others as they are 

and as they constantly change and become. Hence, responsibility is a response to ever-changing, 

different and contradictory normative demands.
31

 

                                                        
26

 See Céline Kermisch, Risk and responsibility: a complex and evolving relationship, SCIENCE AND ENGINEERING 

ETHICS 18(1), 91-102 (2012); HERBERT LIONEL ADOLPHUS HART, PUNISHMENT AND RESPONSIBILITY (1968). 
27

 See HERBERT LIONEL ADOLPHUS HART, PUNISHMENT AND RESPONSIBILITY (1968). 
28

 See Roderick T. Long,The Irrelevance of Responsibility, RESPONSIBILITY118 (Volume 16, Part 2), Social 

Philosophy and Policy, Ellen Frankel Paul, Fred D. Miller, Jr, Jeffrey Paul eds. 1999). 
29

See Joel Feinberg, Duties, Rights and Claims, AMERICAN PHILOSOPHICAL QUARTERLY 1966 137-44, at p. 141. 
30

 See ROBERT E. GOODIN, Responsibilities, PHILOSOPHICAL QUARTERLY 36 (142):50-56 (1986). 
31

 See Williams, G. Responsibility as a Virtue ETHICAL THEORY AND MORAL PRACTICE, 11(4) (2008). 
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In a different but not entirely separate vein, various feminist theorists like Margot Urban 

Walker and Joan Tronto have argued that responsibility and the practice of responsibility — 

which deals with the question of who is responsible for doing what for whom — are the core 

basis of ethics, as opposed to duty.
32

 Walker contrasts the “expressive-collaborative model” of 

most feminist ethics with the “theoretical-juridical model” of most non-feminist ethics. She 

argues that non-feminist moral theories (such as utilitarianism and deontology) offer an abstract, 

authoritarian, impersonal and Universalist view of moral consciousness; in which duty stands at 

the center. An expressive-collaborative enterprise, says Walker, sees morality instead “as a 

socially embodied medium of understanding and adjustment in which people account to each 

other for the identities, relationships, and values that define their responsibilities.”
33

  

One major difference between the concept of duty and the concept of responsibility lies in 

the particular way in which the history of ideas has evolved. The liberal tradition connected the 

concept of duty, unlike responsibility, to the concept of right. All rights, according to this 

understanding, have correlate duties. Emmanuel Kant
34

 and Joseph Raz
35

 presumed that a right is 

the justification for a perfect duty. Wesley Hohfeld,
36

 in a monumental work that cataloged the 

duties that arise from rights, also bound together rights and duties. This tradition attached 

supplementary distinctions to the rights/duty connection:
37

  the distinction between duties of 

justice and duties of benevolence;
38

 and the distinction between negative and positive duties.
39

 

While perfect, negative duties of justice are the main justification for coercion in liberal thinking, 

                                                        
32

 See JOAN TRONTO, MORAL BOUNDARIES: A POLITICAL ARGUMENT FOR AN ETHICS OF CARE, 1993; MARGARET 

URBAN WALKER, MORAL UNDERSTANDING: A FEMINIST STUDY IN ETHICS, 1998.  
33

 MARGARET URBAN WALKER, MORAL UNDERSTANDING: A FEMINIST STUDY IN ETHICS, 1998, at p. 61 
34

 See Joel Feinberg, Duties, Rights and Claims, AMERICAN PHILOSOPHICAL QUARTERLY 1966 137-44 at p. 141. 
35

 See Joseph Raz, “The Nature of Rights”, MIND, 93 194–214 (1984); reprinted in his THE MORALITY OF FREEDOM, 
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36
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37

 See JOEL FEINBERG, RIGHTS, JUSTICE, AND THE BOUNDS OF LIBERTY: ESSAYS IN SOCIAL PHILOSOPHY, 144, 

(1980); RICHARD B. BRANDT, ETHICAL THEORY: THE PROBLEMS OF NORMATIVE AND CRITICAL ETHICS. 439 (1959); 

For the historical complex relationships between rights and duties see Samuel Moym, Rights vs. Duties: Reclaiming 

Civic Balance, BOSTON REVIEW (2016).  
38

 See ROBERT E. GOODIN, PROTECTING THE VULNERABLE: A RE-ANALYSIS OF OUR SOCIAL RESPONSIBILITIES 

(1986). 
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imperfect positive duties of benevolence are hardly mentioned in liberal law, and are sometimes 

understood as unfair intervention in free will.
40

 As Henry Sidgwick put it, “Freedom from 

interference is really the whole of what human beings, originally and apart from contract, can be 

strictly said to owe to each other, at any rate the protection of this freedom (including the 

enforcement of free contracts) is the sole proper aim of law.”
41

  

Human rights law is based upon liberal jurisprudence, and thus traditionally considers duties 

to result from rights. As part of a “package deal,” duties are accompanied by a set of distinctions 

– between negative and positive duties, and between duties of justice and duties of benevolence. 

Those distinctions, in turn, are accompanied by an inherited hierarchy of duties, in which perfect, 

negative duties of justice are the most important. It is likely that these distinctions are critical 

conditions for establishing legal systems in which individual freedoms are protected.  

The debate surrounding the necessity of those distinctions is beyond the scope of this article 

but, for our purpose, it is important to recognize this basic typology of duties in liberal and 

human rights thinking. It is also important to understand that the responsibility discourse makes 

it possible to escape this typology, for better or worse. This path enables one to see responsibility 

as a task that includes varied commitments — positive as well as negative duties of justice as 

well as duties of benevolence — with no binary and hierarchal distinctions between them.   

This analytical understanding of the concept of responsibility illuminates certain advantages 

of using responsibility to regulate Human Rights commitments in today’s transnational arena. 

The open and ever-changing structure of responsibility with its cooperative and negotiated 

framework make it possible to regulate the complex networks of influence in the transnational 

arena. The concept’s ability to handle varied (sometimes contradictory) sources and benefiters of 

obligations, its ongoing character, and the great amount of discretion that it can bear are all 

important features that help it adjust to today’s global web of relationships. 

Iris Marion Young, in her influential contribution to global justice literature, started to 

outline this link between the concept of responsibility and current transnational relationships. 

                                                        
40
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Young called hers a “Social Connection Model.”
42

 She claims that global economic cross-border 

relationships create new responsibilities which exist on a moral level, although not yet on an 

institutional level. She claims that every interaction belongs to a greater institutional structure 

and, if the structure is based upon injustice, then all the actors that are part of this structure have 

the responsibility to fix it. This responsibility is not based on guilt with regard to wrongdoings 

but rather on activity within this oppressive institutional structure, and, on the fact that one 

enjoys and benefits from it.  

All these contributions grant a distinct meaning to the term responsibility as task. It is a 

relational, agent-relative
43

 task in which the identities of the particular actors, their relationships, 

and the relationships of power influence the nature of the task. Those characteristics may provide 

us with a good starting point for examining the characteristics of the HRR norms. This article 

next describes the examined mechanisms, followed by a discussion of the norms’ main features. 

II. THE HRR NORMS – BACKGROUNDS AND LANGUAGE 

The Responsibility to Protect doctrine as well the Corporate Social Responsibility 

mechanisms mention the term "responsibility" many times. This section explores the 

implications of using the word responsibility in those mechanisms.  Do the mechanisms use the 

term in the same sense as the traditional human rights instruments or do they add some new 

meaning to the term? I suggest that these mechanisms use the concept of responsibility both to 

determine the allocation of responsibilities — the secondary rule, as Human Rights law uses the 

term — and also to characterize a particular and unique type of human rights task. This section 

first discusses the developments and language of the Responsibility to Protect doctrine and then 

turns to the Corporate Social Responsibility mechanisms. 

                                                        
42
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A. The Responsibility to Protect Doctrine 

1. The Background 

The Responsibility to Protect Doctrine began to develop at the beginning of the 21st century. 

It is therefore a new doctrine in international law. The doctrine focuses on a state’s responsibility 

to protect its inhabitants from severe war crimes. When the state fails to provide that protection, 

the doctrine transfers responsibility to the international community. The doctrine has already 

gained a respected place in international, political, and legal discourse and has become part of 

the global vocabulary. 

The Responsibility to Protect Doctrine currently consists of three main pillars. First, each 

state has a primary responsibility to protect its inhabitants against four types of crime: genocide, 

war crimes, ethnic cleansing, and crimes against humanity. Second, the international community 

is responsible for assisting the state to fulfill its responsibility. Third, if the state manifestly fails 

to protect its citizens from any of those four mass atrocities and if peaceful measures to resolve 

the issue have failed, the international community has the responsibility to intervene by taking 

coercive measures, such as economic sanctions. Military intervention is considered to be the last 

resort. 

The Responsibility to Protect Doctrine was not created in a vacuum.  A principle of 

humanitarian intervention, known as “the right to intervene” or “the right of humanitarian 

intervention,” was part of international law during the 19th century.
44

 However, since the 

founding of the UN, the United Nations Charter has prohibited the use of force. That prohibition 

became a governing rule of international law, one that had the potential to conflict with the right 

to intervene for humanitarian purposes, at least to the extent that any proposed intervention 

would rely on force. The prohibition against force challenged the legality and legitimacy of the 

right of humanitarian intervention, which necessarily involved intervention in other state’s 

sovereignty at the potential cost of international peace and order. As it crystallized during the 

20th century, the traditional human rights obligation model was based on a liberal division of 

labor in which each state was deemed responsible for the protection and realization of rights 

                                                        
44

 See LORI DAMROSCH, LOUIS HENKIN &SEAN MURPHY, INTERNATIONAL LAW CASE AND MATERIALS, 1201 (fifth 

edition, 2009). 
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within its territories. That model led to the notion that any action beyond a state's borders is not 

protected as a right, but instead is actually a violation of international law. 

While the Responsibility to Protect Doctrine is a new iteration of the former right of 

humanitarian intervention, it differs from that right in certain key characteristics. Firstly, while 

the old rule was organized around the concept of right, the current rule is organized around the 

concept of responsibility. Secondly, while the old rule dealt exclusively with military 

intervention, the Responsibility to Protect Doctrine considers military intervention as part of a 

wide spectrum of options for intervention.
 45

  Additionally, contrary to the right of humanitarian 

intervention, which was in tension with the restriction on the use of force and the authority of the 

UN Security Council in those matters, the doctrine actually strengthens those institutions, since it 

authorizes military intervention only with the approval of the UN Security Council. 

The need to revitalize the right of humanitarian intervention, which was deemphasized in 

international law during the 20th century, became increasingly apparent in light of a confluence 

of events that began in the century’s waning years. The genocide in Rwanda, the wars in Bosnia 

and Somali
46

 
 
and the evolving role of mass media — which actualize events and bring them into 

living rooms – raises doubts of the moral justification of non-intervention. Those circumstances 

motivated reconsideration of the need for humanitarian intervention to prevent atrocities. 

Furthermore, the NATO military intervention in Kosovo, which gained legitimacy through the 

approval of public opinion despite its illegality, led governments, scholars and opinion leaders to 

seek new vocabularies and new ways of thinking about the issue.
47

  

Two significant developments at the end of the 20th century prefigured the doctrine’s 

development. First, the attempt to reconcile the concept of sovereignty with an increasing 

recognition of the importance of human rights. Second, the growing willingness of international 

law to recognize individuals as subjects as reflected in the transition from dealing with “state 
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security” to dealing with “human security.” These developments compelled discussion of how 

best to protect individuals, even if they are citizens or residents of other states.
 48
 

In response of these developments after the Kosovo crisis in 2001, Canada established an 

international commission to explore the issue. In December 2001, the International Commission 

on Intervention and State Sovereignty (ICISS) published a report entitled The Responsibility to 

Protect and presented it to the UN.
49

 The report introduced the concept of Responsibility to 

Protect, including the notion that sovereignty implies responsibility to prevent atrocities, and if a 

state fails in fulfilling its responsibility, this responsibility is transferred to the international 

community. 

In 2004, the UN High-level Panel on Threats, Challenges and Change adopted the doctrine.
50

 

It was then adopted in 2005 by the UN Secretary-General, Kofi Annan.
51

 A significant 

development in the doctrine’s transition into a norm of international law occurred later in 2005 

when the doctrine was included in paragraphs 138 and 139 of the UN World Summit Outcome.
52

 

A year later, the Security Council formally adopted the doctrine.
53

 The doctrine has been 

discussed with regard to Darfur,
54

 Ivory Coast, and South Sudan. Nonetheless, the first formal 

application of the doctrine was not recorded until 2011, when the Security Council approved it in 

resolution 1973 concerning Libya.
 55
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There is no dispute, therefore, that a new norm has developed in recent decades, yet scholars 

and practitioners are divided as to its content and legal status.
 56
 While the  first  pillar of the 

doctrine — state responsibility to protect the population within its own territories — expresses 

existing rules of international law, leaving no doubt that this is a legal norm, the doctrine’s 

innovation is its establishment of a responsibility to help other countries to take actions in their 

territories. 

The question whether the doctrine has become a legal norm has long been discussed in the 

literature. For example, it was argued that although the Security Council gives attention to the 

doctrine as part of its routine and uses its conceptual vocabulary, the doctrine does not determine 

the results of decisions. These are determined by the specific context of the dispute as well as 

power relations. According to a similar interpretation, the doctrine does not establish a legal 

obligation to act. Instead, it legitimizes public action, deals with the allocation of responsibilities, 

and determines the parties who are involved in the issue.
57

 It has also been argued that the 

doctrine does not constitute a valid legal norm, but is used to express a common political 

commitment.
 58
 

The doctrine raises many hopes. Over the years, it has prevailed despite strong criticisms 

from all side of the political and academic spectrum. Some critics claimed that the doctrine 

violates the autonomy and sovereignty of states, especially the small and weak states, and 

provides additional strength to the powerful states. According to this line of thinking, the 

doctrine permits western intervention and imperialism, and allows the Western powers to carry 

out re-colonization of Africa by taking control of it in a new way.
59

 Another group of critics says 

that the doctrine does not give real protection to victims, and it is nothing but "hot air" that does 

not promote real change. It is also alleged that the doctrine serves to blur the direct involvement 

and responsibility of the West in criminal behavior, and draws attention instead to “Collective 

Responsibility”, a concept that is general and vague.
60

 All those critics claim that due to the 
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amorphous character of the doctrine, it is likely to reinforce the powerful without offering a 

remedy to the weak. 

2. The Language 

Keeping in mind the criticism of the Responsibility to Protect Doctrine on the one hand and 

its rapid acceptance on the other, it is necessary to explore the meaning of the term 

"responsibility" in the doctrine’s title and founding texts as well as the relationships between the 

concept of responsibility and the doctrine’s unique status. Keeping this in mind, this article 

submits the following: whether the use of the word “responsibility” in this context is equivalent 

to the common meaning of the term in human rights law, representing a general rule for 

allocation of liabilities, or whether it instead lends itself to other meanings. To examine this 

logic, we will analyze two formative texts. The first is the text that actually founded the doctrine, 

the 2001 report entitled The Responsibility to Protect,
61

 and the other is the UN World Summit 

2005 decision in Articles 138 and 139,
62

 which confirmed and accepted the doctrine. 

The 2001 report explicitly mentioned the purposes of naming the new doctrine 

"Responsibility to Protect" instead of “The Right of Humanitarian Intervention.” The report 

claimed that the semantic change was designed to achieve three main goals. First, the doctrine’s 

title diverted the discussion from the interests of the intervening party to the purpose of the 

intervention — giving aid to those who are in danger. Secondly, the authors of the report thought 

that the concept of responsibility created common ground between the state’s responsibility and 

the international community’s responsibility to a state’s citizens: “the ‘Responsibility to Protect’ 

is more of a linking concept that bridges the divide between intervention and sovereignty; the 
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language of the ‘right or duty to intervene’ is intrinsically more confrontational.”
63

 The authors 

claimed that while the terms “right” and “duty” create a conflict between sovereignty and 

intervention, the concept of responsibility acts as a mediator between the two. Third, the report's 

authors point out that the concept of responsibility allows actors to conceptualize their ongoing 

commitments — not just a reaction to a war crime, but also prevention of war crime in the first 

place, and rehabilitation of its victims after the act.
 64
 

Those rationales suggest that the authors of the report found different dimensions in the 

concept of responsibility. On the one hand, the authors claimed that the term responsibility 

creates continuity between the existing rules of state responsibility and the responsibility of the 

international community. In that regard, Responsibility is understood as a secondary rule for 

allocating legal responsibilities and the doctrine aims to broaden the existing secondary rule.  

Other rationales reveal a different understanding of the term. The authors also perceive the 

concept of responsibility as a general term which includes a variety of different obligations with 

an ongoing character: crime prevention, responses to the crime, and rehabilitation of its victims. 

That sense of the term does not reflect a secondary rule, nor it does not ask who is the subject of 

the obligation. Instead, it asks what is the content of the obligation. Thus, the report that created 

the doctrine also imbued the term responsibility with double meanings — as primary rule which 

determines the content of the obligation and as secondary rule which determines its application.  

Paragraphs 138 and 139 of the 2005 UN World Summit, are among the most significant 

formal decisions that determine the doctrine’s meaning. The decisions stated that the 

Responsibility to Protect is initially the state’s responsibility to prevent serious war crimes in its 

domain. If and when a state fails to prevent those crimes, responsibility is then transferred to the 

international community which has the authority to take action.  

This principle sees the concept of responsibility as a secondary rule which determines a dual 

responsibility, obliging both the state itself and the international community to act, depending on 

the circumstances. However, the decisions also determined the essence of the obligation which 

rests on the shoulders of the international community: the international community has a 
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responsibility to make use of various measures, as it deems appropriate in its discretion, to help 

protect the population.  

Measures may include helping the state build the capability to protect against serious war 

crimes, even before the crisis erupts. When these actions are not enough, the international 

community should take collective action through the Security Council in cooperation with 

regional organizations to respond to the crimes. After the crisis ends, the international 

community has a responsibility to assist in the victims’ rehabilitation. Most of those 

commitments were not regarded as primary rules in international law prior to the emergence of 

the doctrine — not in their substance or their structure.  

Those commitments are not “fixed” commitments. That is, they are not “do” versus “do not 

do” commitments. Instead, they rely on judgment and discretion. Furthermore, they oblige states 

to assist others and to improve their situation, not just to avoid causing harms. Thus, the 

decisions invite an understanding of the meaning of the term responsibility as a special and new 

kind of primarily rule with obligations of a special and unique character.  

At the same time, there is a third possible understanding of the term "responsibility" in the 

doctrine — as an obligation with unclear status, which stands at the intersection of law and 

morality.  According to this interpretation, the concept of responsibility is more amorphous, 

vague and fuzzy then the concept of duty. The concept creates a gray zone between the legal and 

the moral arenas.  

During the negotiations preceding the 2005 UN World Summit, the United States proposed 

that the doctrine would establish a moral responsibility, not a legal one,
65

 but this position was 

not accepted. The Summit's decisions did not determine that the responsibility was a moral 

responsibility, but at the same time it did not determine express mechanisms for legal 

enforcement of the doctrine. Articles 138 and 139 contain a mixture of legal, moral, and political 

considerations and languages. Many commentators point to the doctrine’s vagueness and ask 

whether it imposes legal or moral liability. Indeed, one can argue that this ambiguity is the result 

of the doctrine’s novelty and that the passage of time will establish clearer legal mechanisms. 

                                                        
65

 See Carsten Stahn, Responsibility to Protect: Political Rhetoric or Emerging Legal Norm?, THE AMERICAN 

JOURNAL OF INTERNATIONAL LAW, Vol. 101, No. 1 99-120 (2007). 



26 

 

 

However, it can also be argued that this ambiguity is an inherent characteristic of the doctrine 

and in this context the term "responsibility" expresses exactly this ambiguity. 

In summation, this analysis shows that the term “responsibility” in the Responsibility to 

Protect Doctrine does not represent just a secondary rule as in traditional international law, but 

could also be understood as a new form of primary rule. This primary rule may establish a legal 

commitment, or a special obligation with unclear status, existing somewhere between the legal 

and the moral arenas. 

B. The CSR Mechanisms 

1. The Background 

In recent decades, with the spread of globalization and the strengthening of multinational 

corporations, old debates about corporate social responsibility regained prominence in the eyes 

of the public and the law. The increasing understanding of the power of corporations to influence 

human rights, no less if not more than states,
66

 led to intense public criticism of corporations and 

raised questions about how to ensure that they will act in accordance with human rights 

standards, and how to monitor their human rights violations.
67

  

After experiencing serious public criticism, multinational corporations adopted a dual 

strategy: they created strong opposition to efforts to legalize their social commitments while 

admitting they have some social responsibilities, albeit only those they have accepted 

voluntarily.
68

 Thus, the concept of Corporate Social Responsibility has evolved since the 1990s 

with a voluntary and altruistic character and, as such, relies on self-regulation.
69

 During this 
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period, corporations adopted the term "responsibility" as a description of their commitments.
70

 

Responsibility in this regard was seen as obligation, but an ambiguous and voluntary obligation. 

Thus, during the 1990s corporate social responsibility discourse understood corporate 

commitments as being beyond the law and beyond the core business of the corporation. 

Legal and social developments during recent decades have increasingly blurred this binary 

distinction between the legal and the moral commitments of corporations. The field of Corporate 

Social Responsibility now contains norms from various sources — voluntary norms, “soft law” 

norms, state and international law norms.
71

  Thus, the concept of “Corporate Social 

Responsibility” today represents compliance with standards and norms that are external to the 

corporation. These standards and norms are not necessarily as part of the state or international 

law corpus, but rather part of transnational regulatory networks. These networks include 

transnational standards, industry codes of conduct, civil litigation, market based regimes, and 

international principles.
 72
  

The ISO 26000 standard is a product of the transnational regulatory network.
73

 The social 

responsibility standard of the International Organization for Standardization was published in 

2010.
74

 It offers broad and detailed views on Corporate Social Responsibility and its connection 

to human rights. The standard was developed by a variety of experts and stakeholders from more 

than ninety countries and forty representatives of international or regional organizations. These 

experts came from different groups: consumers, governments, industry representatives, labor 

organizations, nonprofit organizations, and academics. The standard was published after five 

years of negotiations and, in contrast to other standards of the organization, it is more like a 
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guide than a standard which can be measured. Even so, this guide has significant influence upon 

other norms and on legal principles concerning corporate social responsibility. 
75

 

Some human rights scholars and activists see in the transnational regulatory network 

(including the ISO 26000) privatization of the human rights regime. 
76

 The enforcement 

mechanisms of the norms in the networks are relatively weak and the corporations themselves 

have significant power in setting and enforcing the norms. Consequently, many actors called on 

the UN to intervene in determining corporations’ human rights responsibilities. 

The UN’s latest initiative in this issue is led by John Ruggie. 
77

 In 2011, Ruggie published a 

report titled Guiding Principles on Business and Human Rights that offered a normative 

framework for corporate human rights commitments.
78

 The report has won scholarly attention 

from many academic disciplines.
79

 In every year since the publication of the report, a conference 

has been held in Geneva. Participants in the conference, including academics, legal experts, 

representatives of the UN, and human rights organizations, discuss various interpretations of – as 

well as challenges to – the report. From time to time, a committee provides clarifications of the 

report principles. Currently, there is no mechanism for the examination of individual cases 

within the framework of the report’s principles. 

According to the literature as well as statements made by the author, the report does not 

expand the traditional human rights obligation model and does not alter the traditional division of 

labor — in which states are solely responsible for protecting and fulfilling human rights in their 

territories whereas corporations are obliged only to respect human rights. Nevertheless, this 

article will later suggest a basis for challenging this position.   
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2. The Language 

The ISO 26000 Standard defines the commitments of organizations as “responsibility,” a 

term that includes both the secondary rule for the allocation of the responsibilities and the 

primary rule for determining the content of the commitments. Under the standard’s secondary 

rule, the potential to influence others is sufficient to establish responsibility. The standard’s 

definition of Social Responsibility explicitly mentions the "sphere of influence" principle, 

despite external pressures to remove that language when last-minute drafting changes were 

adopted. 
 80
 This principle determines that an organization has responsibility when it has 

influence.
81

 Thus, the ability of an organization to influence others is the source of its 

commitment. A lively debate in the literature concerns interpretations of the “sphere of 

influence” concept. While some claim that an organization has responsibility only if it has a 

direct impact on human rights violations,
82

 a more comprehensive interpretation suggests that the 

concept reveals a new rule for allocating responsibilities. This interpretation claims that leverage, 

not just impact, is enough to establish responsibility. That means that the potential to influence 

human rights violations which were caused by others suffices to establish responsibility.  

The primary rules on the content of the responsibility in the ISO standard establishes that 

responsibility is not limited to negative commitments — to avoid causing harms — but includes 

positive commitments to protect and assist others. For example, organizations should take 

“positive actions to provide for the protection and advancement of vulnerable groups,” even if 
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the organizations did not contribute to the group’s vulnerability. 
83

 Organizations are also 

required to “contribute to the promotion of health, the prevention of health threats, and the 

improvement of access to health services,”
84

 “to contribute to redressing discrimination or the 

legacy of past discrimination,”
85

 to encourage “the development of public policies that benefit 

society at large,”
86

 and more. 

Thus the standard uses the word "responsibility" to describe commitments, and expands the 

traditional understanding of the term in two ways. First, it expands the traditional rule for the 

allocation of responsibilities to the organization’s sphere of influence. Second, it expands the 

rule governing the content of the responsibility to include positive assistance and the prevention 

of violations by third parties. 

The Guiding Principles on Business and Human Rights is divided into three parts: The first 

part deals with state obligations under international law to protect and fulfill rights. The second 

part deals with a corporation’s responsibility to respect rights. The third part deals with remedies. 

While state’s commitments are described as “obligations,” corporate commitments are described 

as “responsibilities”. This conception is not accidental, and it also does not arise from the usual 

interpretation of the word “Responsibility” in international law as the allocation of liabilities. 

Rather, it is the result of meticulous attention and many discussions. The goal of this word choice 

(according to the literature) was to declare clearly that while the states’ obligations are legal 

obligations, corporate commitments are different and more voluntary.
87

 In this context, the 

choice of the word "responsibility" to describe the corporations’ commitments is an attempt to 

reshape and adjust the human rights language to the corporate social responsibility language and 
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rationale.
88

  I will argue here that one can interpret the choice of the word responsibility as 

describing also a new type of human rights commitments, with distinct secondary and primary 

rules.  

 According to the secondary rule for allocating liabilities and its guiding principles, 

responsibility is established not only by causing direct human rights violations but also by having 

other types of connections to human rights violations. Although Ruggie opposed the sphere of 

influence principle,
89

 which extends the responsibilities of corporations, it is still possible to find 

its traces in the guiding principles. For example, principle Number 13 prescribes three cases 

where corporations are responsible to respect human rights violations: when corporations are 

causing adverse human rights impacts through their own activities; when they contribute to such 

harms; and when the abuses are “directly linked to their operations, products, or services by their 

business relationships, even if they have not contributed to those impacts.”
90

 In the first and the 

second cases, the corporation should avoid causing and contributing to the abuses, and in the 

third case the corporation should prevent or mitigate the damages. Hence, the guiding principles 

expand the relationship between the corporation and human rights violations beyond causing 

direct harms. In the explanatory notes for this article, Ruggie implicitly recognizes the principle 

of sphere of influence, and the leverage interpretation of it: 

[I]f the business enterprise has leverage to prevent or mitigate the adverse impact, 

it should exercise it. And if it lacks leverage there may be ways for the enterprise 
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to increase it. Leverage may be increased by, for example, offering capacity-

building or other incentives to the related entity, or collaborating with other 

actors.
91

 

 

In any case when the corporation cannot influence others, it should consider ceasing its 

relationship with the human rights offender. Its failure to do so could have legal implications. 

As to the primary rules — the content of the responsibility to respect human rights — the 

corporation has broad discretion to decide how to act, while the norms require it to be in constant 

dialogue with potential or actual victims. The responsibility to respect rights in accordance with 

the traditional human rights obligations model usually includes only negative obligations, such 

as the obligation not to cause direct human rights violations. Despite Ruggie himself noting on 

several occasions over the years that the obligation to respect rights is indeed a negative 

obligation,
92

 the guiding principles present a much more complex picture of the responsibility to 

respect human rights. 

According to the guiding principles, the responsibility to respect human rights has both a 

negative side (not to violate rights) and a positive side (to take steps to prevent and cure rights 

violations). Article No. 15 establishes three positive commands which stem from the 

corporation's responsibility. The first is integration of the responsibility to respect rights into the 

corporation's policy. The second is the establishment of procedures for human rights due 

diligence.
93

 The third is the establishment of procedures for granting remedies to the victims of 
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human rights abuses. Those positive steps that the corporation should take are unconnected to the 

corporation’s business interests.  The choice of the term "Due Diligence" to represent the 

command to take into considerations human rights as part of the corporation’s decision-making 

processes is on one hand adoption of the “corporate risk management” vocabulary into the field 

of human rights; which used to be understood as representing imperative deontological 

commands. On the other hand, this is also an assimilation of human rights considerations more 

deeply into the corporation’s decision-making processes and into its institutions in a manner that 

exceeds the traditional divisions of labor. Some writers argued that Ruggie did not take into 

account the radical implications which could arise from those mechanisms that require the 

corporation to adopt other logics in its daily activities that are beyond the logic of business 

interests.
94

 

In addition, according to the guiding principles all those commands should be 

accompanied by consultation, including meaningful and continuing dialogue, with those whose 

rights may be affected. That dialogue should take place before any violation of human rights has 

occurred or before the corporation establishes relationships with an entity that can violate 

rights.
95

 It should also occur during the violation of rights
96

 and after the violation.
97

 The 
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corporation has the discretion to decide whether to end relationships with potential human rights 

violators or to try to cure the violations, but it must be committed to the creation of dialogical 

communication channels with the victims. The command to create dialogue extends beyond the 

usual negative interpretation of the obligation to respect rights and creates a unique character to 

this commitment. 

Therefore, the guiding principles are loyal to the traditional approach in which the state 

has obligations to protect and to fulfill human rights and corporations are obliged only to respect 

human rights. However, the guiding principles design the Responsibility to Respect Human 

Rights in a unique way. They describe an ongoing responsibility which stems from relationships, 

with positive and dialogical aspects. While choosing the concept “responsibility” to represent the 

commitment to human rights was meant to reassure that this is not a declaration of legal 

commitments, the dialectical process reveals that this choice leads to creation of new possibilities 

to understand human rights legal responsibilities. 

In summary, analysis of the language of human rights mechanisms suggests that they use the 

concept of responsibility not only as secondary rules of allocation, but also to describe the 

content of the commitment itself, and to represent its character, which is in between the legal and 

the moral arenas. The next part reads the examined mechanisms together and suggests a common 

interpretation for them. According to this interpretation, the mechanisms represent a new form of 

human rights commitments. In the next parts, this article will describe the main characteristics of 

these commitments. 
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III. THE HRR NORMS CHARACTERISTICS 

  As this article has just demonstrated, the basic semiotic unit of the examined mechanisms 

is the term “responsibility” with its unique applications depending on the subject. In this chapter 

we will read all those norms together as a new conceptualization of human rights commitments, 

and we will extract from them mutual characteristics. This interpretation is a result of two 

methods: the identification of the different mechanisms as one phenomenon, and reliance on 

philosophical sources which understand responsibility as a special kind of task.  

I. Prospective Consequentialist Responsibility 

The basic feature of the HRR norms is their prospective, consequentialist character. This is a 

future- and result-oriented responsibility which imposes a package of complex duties of care. It 

applies both at the present and in the future as well as grants the responsible entities broad 

discretion to decide precisely how to act in order to achieve some required result or state of 

affairs. 

The prospective dimension of this kind of responsibility is expressed in its orientation toward 

the future and in its continuing and ongoing nature. As opposed to concrete duties of a “do” or 

“do not do” character, which can be located at a certain point on a timeline, prospective 

responsibility refers to a long period of time throughout which responsibility exists. The 

consequentialist dimension of this responsibility is expressed in the way the task is structured: 

the responsible entities must act in order to achieve a certain result, but it is up to them to decide 

in what way the result will be achieved.
98
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This structure of prospective responsibility is not a unique or new normative formulation. As 

we saw before, although liberal law in general tends to rely on simple retroactive “do” and “do 

not do” duties, one finds several instances in which the law imposes a continuous responsibility, 

both at present and in the future, upon certain functionaries or property owners. In the Western 

jurisprudence literature, such responsibility is called “Prospective Responsibility” or “Role 

Responsibility.”
99

 Rhetorically, it is characterized by the use of a “Value” vocabulary – the duty 

to act decently and reliably for the benefit of a particular other. Such is the responsibility of 

parents towards their children, of doctors towards their patients, and of executives towards a 

corporation’s shareholders.  

The HRR norms are expanding the formulation of role responsibility into new areas. This 

responsibility applies, according to the norms, when relationships occur with a great potential for 

influence, although the responsibility is not predefined and does not require the prior approval of 

the bearer of responsibility.  

An example of this kind of responsibility can be found in Article 38 of the 2005 World 

Summit Outcome Document concerning the Responsibility to Protect doctrine. States are 

responsible, according to the article, for “the prevention of such crimes [serious war crimes], 

including their incitement, through appropriate and necessary means.”
100

 States are required, 

therefore, as an ongoing mission at present and in the future to prevent war crimes inside other 

states. States do not choose to have this responsibility, but they are obliged to bear this burden. 

How should such crimes be prevented? By which means? Such matters are fall within the 

discretion of the states.  

Another example can be found in corporate responsibility to deal with climate change. Every 

organization has a responsibility, according to the ISO standard, to “contribute to building 

capacity to adapt to climate change within its sphere of influence.”
101

 The task is building the 

capacity. How to do it as an ongoing mission is for the responsible persona or authority to 

decide.  
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II. Dialogical Responsibility 

The HRR norms seek to give normative meaning to transnational relationships and to power 

relations without enforcing concrete duties on those ongoing and dynamic relationships. This 

model grants to the powerful actor in a relationship a responsibility with broad discretion in its 

interaction with the weak side, but this responsibility does not mean that the powerful side has 

the authority to design the content of the responsibility by itself.  

The dialogical dimension of the HRR norms obliges the powerful side to justify its behavior, 

to listen to the weak side’s voice, and to act in accordance with this conversation. The 

responsible party is obliged to stay in constant communication with the party that benefits from 

the exercise of responsibility and to hear their particular voices, desires, and needs. The 

dialogical dimension of the HRR is expressed through duties to hear the affected persons, in the 

emphasis on the dynamic character of the norms, and by requiring the responsible party to 

change content according to the changing needs and situation of the affected people.
102

 

With regard to corporations, engaging in direct dialogical relationships with the affected 

persons is almost the basic character of a corporation’s responsibility, according to the Guiding 

Principles.
103

 According to those norms, a corporation should be involved in meaningful 

consultation with potentially affected groups and other relevant stakeholders: before human 

rights abuses happen, when they happen, and after they happen. For the dialogical dimension of 

“before any activity or relationship takes place,” see Article 18 of the Guiding Principles;
104

 for 
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“when activity takes place,” see Article 20;
105

 and for “after a human rights abuse has occurred,” 

see Articles 22
106

 and 29.
107

  

III. Positive Responsibility 

The liberal perspective, which sees liberty and autonomy as the cornerstones of the legal and 

philosophical edifice, obliges states, corporations, and individuals to avoid causing harm to 

others or to society as a whole. Other duties which deviate from this duty are seen sometimes as 

an illegitimate intervention and coercion of free will.  

Individuals and corporations are expected to act to better their own condition, yet they are not 

required to bear positive duties toward other individuals and corporations. Indeed, the basic 

liberal assumption is that the state has both positive and negative responsibilities regarding its 

citizens. However, the state does not bear positive duties toward other states or their citizens. 

Contrarily, the HRR norms include not only negative responsibility – the responsibility to do no 

harm – but also positive responsibility – the responsibility to do good, to help others. Therefore, 

the change discussed here is the development of states’, corporations’ and individuals’ 

responsibilities, not only toward themselves, but rather also toward others. 

Corporations and states are obliged in particular circumstances to help others and to better 

their conditions in regard to specific issues and not just to refrain from hurting them. The bearer 

of responsibility is required to assist a particular other, to contribute to his development and 

prosperity, and to better his condition by action or by omission. It is important to note here that 
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this responsibility is not a general responsibility of everyone towards everyone as evidenced by 

something such as the “Good Samaritan Doctrine.”
108

 Rather, it is a concrete responsibility that 

emerges in the light of a concrete relation, in which states and corporations are obliged to help 

specific others. 

Positive responsibility can be traced in each of the normative mechanisms which are 

examined here. This is, of course, beside negative responsibility and not instead of it. For 

example, the ISO 26000 standard determines that an organization should take positive steps in 

order to protect and contribute to the progress of groups that may be at heightened risk of 

vulnerability in the places where it operates. This is not a responsibility towards all the 

vulnerable groups around the world, but rather towards particular groups with a particular 

connection to the organization.
109

 

IV. Preventive Responsibility 

In the modern era, liberal states are used to dealing with risks both through insurance 

mechanisms (private as well as public) and through private law that imposes compensation after 

the realization of risks. Some of the current risks challenge those mechanisms, due to their cross-

border character, unexpected and unpredictable consequences, and the difficulty of identifying 

the specific wrongdoers and victims.  

Those risks may trigger catastrophes, for which no compensation will be given and against 

which no insurance can be had. Thus, cost-benefit calculations, externalization of risks, and 

some of the current legal and ethical rules are inadequate for the regulation of those risks.
110
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One of the normative reactions to this state of affairs is the development of “The 

Precautionary Principle,” which deals with risks that have not been sufficiently studied. The 

principle began to develop in the 1980s in Germany and eventually became a basic principle 

regarding environmental and health policy. It is part of many treaties as well as of the European 

Union Law and, according to many, has become a customary law norm in international law.
111

 

Its basic idea is that it is necessary to act or to avoid acting, in order to avoid the realization of 

risks, although the casual chain of events which leads to them is still unclear, and although we 

still do not know scientifically that the risks have indeed been realized.
112

 

The intention here is not to deal with multiple interpretations of the principle, but rather to 

suggest that with the new human rights mechanisms, a similar, though not identical, aspect of the 

principle’s rationale can be found. Responsibility, in the HRR norms, is sometimes grasped as 

Preventive Responsibility. Those norms were designed as a behavioral guide which, in relation 

to certain risks, imposes a Preventive Responsibility or the responsibility to act or to refrain from 

acting in order to prevent a great risk from being actualized.  

Some HRR norms proscribe doing some acts or contributing to some states of affairs, and 

even demand doing some acts in order to prevent or mitigate great risks. All of this in spite of the 

fact that we do not yet have enough evidence about the concrete damages which they may cause, 

the reasons for those damages, or the chances it will happen. The norms presuppose that there are 

some risks that lead to enormous and unexpected consequences, therefore one should do all she 

can in order to prevent them from happening.
113

 For example, in the 2005 UN General Assembly 

decision in regard to the Responsibility to Protect Doctrine, the international community is 
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requested to assist states so that they refrain from committing serious war crimes, even before a 

conflict arises.
114

  

The 2014 Report of the UN Secretary-General states that preference should be given to 

prevention of serious war crimes, even when only the risk of a war crime exists.
115

 This report 

also lists indicators for future risk of war crimes and states that these indicators can be grounds 

for intervention.
116

 This intervention can be expressed through “Preventive Diplomacy,” among 

other things.
117

 In addition, the 2013 Secretary-General's report is all about the ways in which 

states can prevent war crimes from the start in their territories.
 118
 

Many conflicting opinions were presented during the drafting of the ISO 26000 standard 

regarding whether or not to include the Precautionary Principle as part of an organization’s social 

responsibilities.
119

Eventually, the standard came to include two references to the principle: one in 

the article which discusses the environment and another in the article which discusses 

responsibilities towards consumers.
 120
 

V. The Secondary Rule of the HRR norms - The Significant Influence Test  

Identifiable in the HRR norms are some assumptions which guide the recognition of 

responsible actors and the allocation of responsibilities between different actors. These principles 

are not only different from the traditional human rights principles in which most of the positive 
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duties are assigned to states but, they are also different from the principles that are usually 

mentioned in the literature and used in litigation to apply and allocate human rights obligations 

outside the traditional model.   

Most of the current efforts to impose human rights obligations on non-state actors adopt the 

logic, justifications, and legal techniques of states’ obligations, and apply them with some 

necessary changes to corporations, organizations, and individuals.
121 

Another common way of 

applying human rights obligations to non-state actors is the “Aiding and Abetting” doctrine 

under which corporations can be held responsible for helping states commit human rights abuses. 

This doctrine presupposes that corporations, due to their functions and purposes in society, are 

not the primary wrongdoers, but only play a secondary role in assisting wrongdoing.
122

    

As we can see, even doctrines which seek to broaden the responsibility rules of human rights 

law and apply them outside the traditional human rights obligation model are nonetheless still 

committed to two modern legal principles: First, every entity is responsible for its behavior and 

for the harm it directly causes. Second, the purposes and functions of every entity are determined 

in accordance with basic general divisions of labor. As a result, responsibility can be attributed to 

a person merely in accordance with these constitutional limits and divisions of labor. 

Contrarily, the HRR norms are based upon a different set of rationales for attributing 

responsibility. According to this alternative approach, responsibility is not attributed merely to 

direct causation of harms, but also to other kinds of connections and relationships and in 

accordance with one entity’s ability to influence and help another. Furthermore, there is no 

preliminary division of responsibilities in accordance with the entity’s identity and functions in 

society. Rather, the allocation of responsibility is determined according to relational principles: 

in accordance with the changing relationships and the way the entity actually functions in the 

real world. These norms are not concerned with the general functions of corporations in society 

and thus the rules for attributing responsibility are not derived from those functions; rather, the 

rules are derived from the corporation’s concrete relationships and power relations.   
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These alternative rationales could be described perfectly through the slogan of Stan Lee’s 

Spiderman: “… with Great Power Comes Great Responsibility!"
123

 According to this principle, 

responsibility is attributed to the powerful entity, not as punishment for being so powerful, but 

rather as an expression of the power itself and of the particular ability of that entity to influence 

others.   

This is, of course, not a novel legal idea. It can be seen as one of the guiding principles of 

international law after World War II. The assumption then was that states are the most powerful 

actors and thus also the most responsible ones. Furthermore, this principle is also the rationale 

behind many of the current legal doctrines in both private law and public law. 

In today’s decentralized world, however, this idea is being given new meaning. In the 

absence of a constitutionally established, centralized global system, which imposes a global 

division of powers, HRR norms establish that within the existing division of power, privilege 

must carry with it responsibility. Therefore power itself, or more precisely the ability to influence 

others significantly, together with a particular relationship or connection to those others, is the 

litmus test for assigning responsibility. The “significant influence test” for assigning 

responsibility can accordingly be understood as a combination of two conditions:  A is 

responsible for B if and only if A has the power to influence B, and A has a special connection to 
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B (like participating in a joint project, benefiting from harm somebody else caused B, or causing 

harm to B).
124

 

As an example, the ISO 26000 standard sees a corporation’s ability to influence others as a 

source of its responsibility. The standard explicitly mentions the “Sphere of Influence 

Principle,”
125

 which is part of its definition of social responsibility.
126

  

According to this principle, a company is linked to other actors via networks of relationships 

through which it can influence actions and outcomes outside its own organizational boundaries, 

and its social responsibility extends also into this zone. Moreover, the principle is also included 

in some articles (see, for example, clause 2.18), which say that an organization should “act to 

improve its own [environmental] performance, as well as the performance of others within its 

sphere of influence.”
127

 That means that if an organization has the ability to influence others, it 

should use this power in a certain way.  

One can read the Responsibility to Protect Doctrine in light of this principle. According to 

this reading, when states have some connections to other states and have the ability to influence 

and assist citizens from those states who have suffered or likely to suffer from serious war 

crimes, then they have responsibility towards them. It is important to note that this is not the 

common interpretation of the norms. According to the traditional reading, the responsibility does 

not necessarily stem from relational sources, but from overall equal cosmopolitan humanitarian 

duty. I suggest reading these individually, and I argue that this reading is possible and supported 

in light of the language of the text itself. The annual reports of the UN Secretary General on the 

doctrine determine that states in the same geographic area have priority in intervention in their 

neighbor’s war crimes. This suggests a closer relationship
128

 creates a more significant 
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responsibility, and that cosmopolitan duties have relational aspects and sources. This 

Responsibility does not stem form causing harms or contributing directly to the war crimes, but 

from the existence of a relationships and influences. The norms, therefore, do not create new 

relationships between states, but only give normative meaning to the already existing 

relationships. The network of contacts and economic/diplomatic/environmental cross-border 

influences between states and other states’ citizens existed before the establishment of the norms. 

The norms only give those connections normative significance – the responsibility to prevent, 

protect and rehabilitate the victims of war crimes through those relationships. 

The HRR norms, then, does not impose responsibility merely due to harm that was caused in 

the past or due to a constitutional division of responsibility. Rather, they impose responsibility as 

a result of relationship and power to influence, which create a dependency of one entity on the 

other.  

IV. HYBRID RESPONSIBILITY – BETWEEN LAW, MORALITY, AND CHARITY 

One of the basic dichotomies in Western jurisprudence is the dichotomy between moral 

norms and legal norms. Different scholars have given different answers to the question of the 

difference between moral and legal responsibility, but all have viewed them as a binary 

dichotomy. Another dichotomy which features in the philosophical and legal literature is 

between morality and supererogation, between acting in accordance with moral duties and acting 

voluntarily in order to do good.
129

  The HRR norms do not fit directly into the category of law, 

but at the same time, they are not necessarily moral or social norms either, nor do they merely 

represent supererogation.   
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The HRR norms share some characteristics with legal norms. They are written norms. They 

are organized in legal style, using legal language and vocabulary. They determine public norms 

of behavior and rules that guide relationships. They are a byproduct of a long process of 

deliberation, in which many representatives took part. Legal scholars write articles and books 

about them and try to interpret them. But with regard to categorizing the norms, none of the 

distinctions provided by the great scholars of jurisprudence leads to clear answers. The norms are 

not a classic byproduct of a sovereign “Kelsenian” act.
130

   

It is difficult to identify who the sovereign is when we are discussing cross-border and cross-

system relationships and thus hard to determine whether the norm is the result of a sovereign act. 

Furthermore, there are not enough “Hartian” signs from actors and institutions in the global 

arena which see these norms as legal norms.
131

 
 
Many parallel and conflicting legal systems are 

active in the global arena today. Different actors follow different sets of rules in different 

circumstances. In this decentralized reality, it is hard to discern rules of recognition, change and 

adjudication. For example, the activities of multinational corporations are being regulated by 

many sets of norms, including national, international, and self-regulation norms. It is hard to 

determine concrete and general rules of obedience in such a fragmented environment. 

Theoreticians who investigate the nature of global law do not categorize these norms as pure 

legal norms either. The leading theorist in this matter is Gunther Teubner. Teubner claims that 

diverse communities, not just states, are currently creating legal norms. This lawmaking is not 

the byproduct of a sovereign act, but of discursive processes. Contrary to other Global Norms, 

Global Legal Norms are, according to Teubner, the result of a binary code which is based on the 

distinction between the legal and the illegal.
132

 Along a different path, Benedict Kingsbury asks 

whether the Global Administrative Law
133 

norms are legal norms and suggests that “publicness,” 
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which has always been one of the important features of law, is being identified today by different 

actors in the global arena with Global Administrative Law rules and so they may be considered 

as legal rules.
134

 Therefore, according to Teubner and Kingsbury’s indicators for identifying 

global law, the HRR norms are not legal norms. They do not adhere to the binary of legal/illegal, 

but instead rely on a broad spectrum of behaviors, and are not necessarily identified with 

publicans either.  

The norms also have a unique structure and content – they establish very amorphous, 

dynamic responsibility, which changes in accordance with ongoing dialog and according to the 

agents involved. All these features are completely opposite to the concepts of law we all learn on 

our first day in law school: its generality, its formal equality, and all the other rule of law values. 

Therefore, although some of the norms, like those of the Responsibility to Protect doctrine, have 

been approved by international law institutions, there is still a lively debate whether these are 

legal or moral norms.
135

 

Oren Perez theorized the existence of soft law norms, and developed a degree-theoretic 

concept of legal normativity, which he termed “Fuzzy law.”
136

 This model of law is not bounded 

by the binary (either/or) structure of traditional jurisprudence and sociology of law, and it is 

better suited to describe the way the HRR norms are designed than the previous theories. This 

theory allows us to interpret legal normativity along a continuum bounded by the ideal types of 

“non-law” at one end and by “crisp (or absolute) law” at the other. In fuzzy legal regimes, there 

is no clear authority structure or meta-rulebook that resolves collision of rules. The norms 

possess partial normative power and they act as a non-absolute constraint that must cohere with 

the other reasons offered in the discussion, or they sometimes maintain their exclusionary force 

up to a certain threshold point of persuasiveness in which the competing reasons have the upper 

hand. 
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While the HRR norms certainly are not traditional legal norms, their interplay with the 

traditional legal norms is very complex. They are complementary norms to the traditional legal 

norms, but also competing norms, and they have a direct influence on the traditional norms. First 

and foremost, these norms challenge the strict distinctions that characterize the jurisprudential 

understanding of legal norms. The responsibility which these norms implement is a hybrid 

responsibility, which has different conceptual components – some may be considered as legal 

components, some as moral components, and some as supererogation components. Together, all 

these components suggest a distinct understanding of human rights obligations, which 

undermines common jurisprudential dichotomies. 

V. THE PROMISES AND RISK OF THE NOVEL FORM OF HUMAN RIGHTS OBLIGATIONS 

The development of the HRR norms can be understood as a result of neoliberal logic, and 

at the same time as a result of its critique and an attempt to overcome it. On the one hand, the 

preference for the term “responsibility” over the terms “duty” or “obligation” can be read as an 

apologetic step, one that allows powerful actors to avoid coercive regulation while supporting the 

design of amorphous norms which can easily be ignored or met minimally. On the other hand, 

the HRR norms makes it possible to frame human rights commitments in a progressive and novel 

way. This framing recognizes new kinds of relationships as a source of responsibility. If an actor 

in the global arena has significant influence over others then she also has direct responsibilities 

toward them. This kind of responsibility does not end with the duty not to harm the other but 

includes additional and continuing obligations. The norms can be read and interpreted from these 

two different perspectives, but in either case, it is important to understand the particular 

implications of their unique structure. The following discussion addresses the particular 

advantages and disadvantages of the HRR norms. 

Let us start with the advantages. Establishing normative responsibility on the ground of 

real-world connections facilitates a response to the anomaly of modern-day transnational 

relations. The transnational structure of economic relations, in which at first capital but now also 

corporations, organizations and even human beings easily move from state to state, has created 

legal lacunas and a legal “no-man’s land.” These are spaces and interactions that are either 
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uncontrolled by any legal system or controlled by many parallel legal systems.
137

 That legal 

construction enables powerful actors to evade regulations. The HRR norms directly govern these 

transnational relationships between powerful actors and the affected entities, and make it 

possible to offer a normative response in those legal “no-man’s land” spaces. 

The HRR norms do not require the establishment of new global institutions. That 

demands a commitment of vast resources, broad agreement, and plenty of time. The HRR norms 

do not rely on the existence of a common legal system that mediates, justifies and makes it 

possible to give normative meaning to transnational relationships. That is not to say that it won’t 

be necessary to establish supportive mechanisms in the future that will help to enforce those 

commitments, but those mechanisms will be merely secondary and assisting mechanisms, and 

not institutions that justify and create the responsibility. 

Furthermore, the HRR norms make it possible to overcome and to think differently about 

the distinction between the private and the public. This classic liberal distinction leads to 

difficulties in justifying and applying human rights obligations to non-state actors due to the 

perception of our contemporary political and legal institutions that most human rights obligations 

are owed by states. The HRR norms do not try to reform these institutions and perceptions, but 

rather offer an alternative and parallel model which responds to current needs.  

According to this model, the distinction between the private and the public is not the 

central principle that structures the allocation of social responsibilities. Instead, principles of 

power, dependence, and relations of influence play the central role in determining who is 

responsible. These principles relate in the same way to both “private” and “public” actors. 

Overcoming the traditional distinction makes it possible to identify relationships that have not in 

the past been defined as having ethical or legal implications and to give them normative 

significance without having to use and stretch a legal model that was created in order to regulate 

a very different kind of relationship – that between citizens and states. 
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Additionally, many human rights abuses today are the result of complex relations 

between agents and victims, which in the end causes severe harms to a huge number of victims 

around the world and there is no one actor with exclusive control over those harms.
138

 In such 

circumstances, it is hard to use the traditional human rights instruments in order to find and sue 

the guilty ones. The HRR norms are not looking for one defendant, but instead enable the 

division of responsibility for providing remedies among all the appropriate actors, with a variety 

of connections to the harms, and with a variety of capabilities to provide a cure and to repair the 

damage. Thus, the HRR norms actually makes it possible for remedial responsibilities to be 

shared by varied actors. This is a partial answer to the complicity problem and to the complex 

causational relationships which characterize today’s world.
139

 

Bearing all these advantages in mind, the HRR approach also brings to the table some 

serious risks, which raise concerns about the applicability of the norms and their value. The most 

serious disadvantage of the norms is their amorphous character. They do not set concrete rules or 

even standards of behavior and, they grant broad discretion to the responsible actor. This leads to 

ad hoc and even apologetic opportunities to misuse the norms. In addition, the norms are not 

easily enforced. 

First, the absence of a concrete prescribed role and the broad discretion of the responsible 

actor could lead to situations in which similar circumstances yield different answers. Formal 

equality is challenged in this ad hoc regime, as well as the expectations of the actors. Moreover, 

the norms lend themselves to apologetic misuse of the normative structure. Powerful actors may 

take advantage of the open structure of the norms and use them in order to gain legitimacy, 

without taking meaningful action to further their responsibility.  

From the point of view that sees fair global distribution of resources as a desired goal, the 

norms could legitimize an unequal distribution of resources without changing the unjust 

structure. Indeed, from the long-term perspective, enforcing responsibilities with regard to 

powerful actors could possibly be a counterincentive to unjustifiable intensification and 

eventually transform the unjust global distribution of resources. Still, the norms themselves do 

not challenge the unjust structure but merely seek to change the norms of behavior inside it. 
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Another important risk posed by the norms is the possibility that they may promote the 

restoration of colonial
140

 and even feudal relationships. The broad discretion they offer to the 

powerful could lead to the adoption of culturally biased modes of behavior, and allow unjust 

relationships of interdependency to obtain legitimacy. The dialogic dimension of the norms, and 

the great importance they grant to the voice of the affected entities, could help in mitigating these 

risks, but it is important to note and give attention to them.    

Additionally, the norms enforce responsibility on powerful agents, with no connection to 

their institutional identities. For those who see institutional identity as an important component 

of one’s proper powers and duties, this could raise difficulties. Alon Harel claims that powers 

should, sometimes, be granted only to the suitable agent
141
.  He argues that it is unjust to privatize 

states’ criminal enforcement powers; intrinsically, a “private” agent cannot use criminal sanction 

powers justly. The norms, contrarily, provide only that existing private criminal enforcement 

mechanisms, if any, should function responsibly. Thus, the norms could legitimize unjust 

divisions of labor. 

For those who see popular sovereignty and its perception of democracy as the most 

important value, the norms challenge the principle according to which people govern themselves 

in a particular territory. They provide a formal opportunity for foreign actors to design the 

normative relationships with the locals. One should note in this regard that the norms actually do 

not create this “Democratic Deficit,” but rather try to overcome it by designing a normative 

structure that forces all parties to the relationship to be in constant dialog and to respond to each 

other’s needs.   

For those who see individual autonomy as the most important value in global regulation, 

the norms are problematic in terms of volition. They impose responsibility when significant 

dependency exists, but without any contract or other kind of consent by the powerful party to 

bear the responsibility. This responsibility has economic and other implications which the 

responsible actor does not choose to accept.     
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Above all, the unique structure of the norms raises difficult questions concerning their 

enforcement. Who will enforce the norms? Who will determine whether the responsible actor is 

performing his task? How can one determine whether the responsible actor has acted correctly, if 

she has such broad discretion? Do the norms set a result-based or behavior-based standard of 

review? It is impossible to find the answers to these questions in the norms. Therefore, the fact 

that most of these norms have not yet been enforced, and that there are some intrinsic difficulties 

in enforcing them, could lead to a situation in which they will not contribute to better regulation 

of human rights abuses, while in turn preventing other legal treatments from being developed. 

In conclusion, the HRR norms open new horizons for thinking about human rights 

enforcement in our fragmented and decentralized global world. At the same time, however, it 

opens new options for powerful actors to gain legitimacy without really changing their 

problematic behavior.   

CONCLUSION 

Various authors have examined lately how basic modern concepts and symbols change 

their meaning in the last few decades: how love changes,
142

 how government becomes 

governance,
143

 and how our understanding of risks has developed.
144

 Those are linguistic-

conceptual developments combined with changes in the actual arrangements. This study 

describes similar developments, this time within the human rights discourse. It describes how 

human rights obligations have in recent years evolved into human rights responsibilities.  

This article has reviewed different normative mechanisms which were developed in the 

last decades. These mechanisms were developed in different places, have different focuses, and 

relate to different entities, yet the same transformation is evident in each:  the emerging reliance 

on a responsibility-based language of human rights regulation. Furthermore, the concept of 

responsibility is designed in all these mechanisms in a unique way. Based upon the mechanisms’ 
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content and some philosophical insights on the nature of the concept of responsibility, the article 

identifies a new conceptualization of Human Rights commitments — the HRR norms.  

According to this interpretation, HRR states that responsibility exists if one actor affects 

the other, and has some kind of relationship with him. In this model, power relations and real life 

influences join membership in the same exclusive community as sources of human rights 

commitments. These principles make it possible to provide a normative ground for regulation of 

transnational relationships and influences that traditional human rights law fails to recognize. 

The HRR norms create direct commitments between different actors, which take place in the 

absence of common global legal institutions. This responsibility is not dictated by a supreme 

sovereign, but is determined by a dialogue between the carrier and the beneficiary of the 

responsibility. 

These developments open exciting new political and legal conceptual horizons for 

achieving justice in these times, but at the same time they bring to the table serious risks. The 

advantages of this model actually stem from the same place as its disadvantages. The lack of 

reliance on sovereign power for determining the scope of the responsibility and its mode of 

enforcement make it attractive model in the current decentralized global reality. However, the 

absence of sovereign power opens the door for the powerful actors to misuse those mechanisms 

in order to gain legitimacy without really changing their harmful behavior. Thus, while the HRR 

is a primary normative development, in the end it may contribute to the protection and realization 

of human rights, or it may do just the opposite by contributing to the spread of human rights 

violations. The HRR norms are in fact a new arena for struggle of meaning and for determining 

the normative significance cross-border relations. 

The seeds of the HRR norms germinated in practice as a response to current needs and 

pressures, not as the conceptual product of a systematic theoretical inquiry. This conceptual 

development has positive implications, such as the flexibility of the norms and their ability to 

respond to changing needs, but at the same time it may have negative consequences, like the 

broad opportunities to misuse the norms. The development of a theoretical framework that will 

help to justify and interpret the norms is therefore a critical condition for their growth. Future 

studies should take up this mission.  
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The proposed interpretation of the norms is based upon an analysis of the responsibility 

to protect doctrine of and the two corporate social responsibility mechanisms. Future research 

should examine the common roots and connections between these mechanisms, and other new 

doctrines and approaches, which relate to cross-border commitments. Research might follow 

Eyal Benvenisti’s “Sovereigns as Trustees of Humanity” approach,
145

 or a functional approach 

towards exterritorial human rights obligations
146

 and humanitarian law.
147

 

This study was based upon examination of the mechanisms’ language combined with a 

conceptual inquiry. Future studies should examine other documents, including judicial, 

managerial and international decisions. Empirical and qualitative analysis, which will examine 

how different actors understand the norms, could also contribute greatly to interpreting the 

norms. Furthermore, this study identifies an initial linguistic change, which has not yet stabilized 

or grown institutional mechanisms that support and enable it. But law is not philosophy. The 

institutional aspects stand at the heart of the legal arena. Therefore, future studies should 

investigate and develop the institutionalization of the norms through court systems and other 

institutional practices which support this unique form of human rights commitments. 
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