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Abstract 
The exercise of effective control by one state in a territory of another state without the other state’s 

consent is subject to the law of occupation. In a global legal system that allocates public authority 

among sovereigns on a territorial basis and protects their respective entitlements, the law of occupation 

fills a “governance gap” that extends until the ousted government returns. The law must set limits to the 

exercise of public authority of the occupying state. Such an exercise of authority is inherently suspect 

due to the three-dimensional conflicts of interest that typically occur in occupations, between the 

occupier, the ousted government, and the occupied population. The literature has referred to the 

occupier as a “trustee,” most likely to underscore the occupier’s sensitive other-regarding duties in 

managing these conflicts. The law of occupation has evolved over time, reflecting changing perceptions 

concerning the source of sovereign authority (whether the prince or the people) and the constraints on 

the exercise of public authority (e.g., does the sovereign have unfettered discretion vis-à-vis its citizens 

or is it constrained by human rights obligations?). As a consequence, a study of the law of occupation 

offers a sort of “laboratory test” for examining the complexity – and the very viability – of a legal regime 

that expects one sovereign to act as a trustee of strangers. This chapter seeks to provide a general 

overview of the law of occupation. 

 

 

Introduction 
The principle that European sovereignty was not to be alienated through the use of force, a principle 

that crystallized in Europe in the Congress of Vienna, found its manifestation in international law of the 

19th century as part of the laws of war. Sovereignty was to be protected by a regime that prohibited any 

unilateral change of status during occupation and which delineated the authority of the foreign power 

between invasion and the reestablishment of peace. Indirectly then, the law of occupation, as part of 

the laws of war, defined and protected state sovereignty. According to this law, the occupying power is 

bound to respect and maintain the political and other institutions that exist in that territory, and is 
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responsible for the management of public order and civil life in the territory under its control. The 

occupation is also limited in time and the occupant has only temporary managerial powers, for the 

duration of the occupation. The occupant administers the territory on behalf of the sovereign and the 

occupied population. 

The law of occupation operates as a gap-filler—in fact the only legal gap filler—that replaces the void 

that occurs with the temporary ousting of the sovereign government. Because it serves to protect the 

formal title of the sovereign state, the law of occupation is intimately related to the law of sovereignty. 

Over the years the changing attitudes about sovereignty and about entitlement to sovereignty also 

modified the law on occupation, as the principles of self-determination, democracy, and human rights 

pierced the veil of national sovereignty.   

Since initially occupation was viewed as a possible by-product of military actions during war, it was 

colloquially referred to in legal literature as “belligerent occupation" (while occupation that received the 

consent of the sovereign was termed “pacific” occupation). But at least since the adoption of GCIV, with 

its focus on individuals rather than governments, and its scope that encompasses also occupations that 

“m[et] no armed resistance,”1 the regime of occupation does not depend on the existence of a formal 

state of war or on the armed resistance to the occupant. Also, as the only gap filler to a situation where 

the sovereign is precluded by a foreign power from exercising authority in its territory, the scope of the 

law must extend beyond the confines of war. Therefore the proper definition of occupation is a situation 

where the forces of one or more states – including peace-keeping forces or forces of international 

organizations – exercise effective control over a territory of another state without the sovereign’s 

volition. 

1 Evolution of the concept of occupation 
The law of occupation evolved gradually during the second half of the 19th century through 

deliberations among European governments mainly during the peace conferences in Brussels (1874)2 

and in The Hague (1899, 1907),3 involving weak and strong governments, as well as scholars. The 

principle protecting individuals and their property was derived from the earlier distinction between the 

combatants and non-combatants and the duty to spare the latter from the scourge of war. The 

obligation to respect the sovereign rights of the ousted government reflects the final stages in the 

crystallization of the concept of sovereignty as a national claim for exclusive control over the nation’s 

territory and nationals. This two-pronged concept of occupation became part of general international 

law by the early 20th century.4 

                                                           
1
 GCIV art 2(2). 

2
 The Brussels Declaration: Project of an International Declaration concerning the Laws and Customs of War, 

Brussels, August 27, 1874 (available at http://www.icrc.org/ihl.nsf/FULL/135?OpenDocument) 
3
 Convention (II) with Respect to the Laws and Customs of War on Land and its annex: Regulations concerning the 

Laws and Customs of War on Land. The Hague, 29 July 1899; Convention (IV) respecting the Laws and Customs of 
War on Land and its annex: Regulations concerning the Laws and Customs of War on Land. The Hague, 18 October 
1907. 
4
 On the evolution of the law see Eyal Benvenisti, The International Law of Occupation (2

nd
 ed., Oxford 2012), 

Chapter 2. 
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During the 20th century the law of occupation was often honored by its breach. Most if not all 

occupants either failed to recognize the applicability of the law of occupation or implemented it in ways 

that promoted their own interests at the expense of those of the occupied. Most ousted governments, 

from exile or upon their return, also accorded little respect to the law, refusing to acknowledge the 

validity of acts that the occupant had enacted. Another type of challenge emerged during the post-Cold 

War era by the UN post-conflict administration regimes such as in Kosovo and East Timor (1999), or 

multilateral regimes endorsed by the UN such as in Somalia (1992), none of which acknowledged the 

applicability of the law of occupation to their missions (except for the Australian unit in Somalia).5 

Changing perceptions about the nature of sovereignty have affected both the scope of authority of the 

occupant and the identity of the stakeholders to whom the occupant was accountable to. The 

occupant’s powers have expanded through time to cover almost all the areas in which modern 

governments assert legitimacy to police, a far cry from the turn of the century laissez-faire conception of 

minimal governmental intervention. The emerging principles of self-determination, of human and 

minority rights, were responsible for the shift in focus regarding the beneficiary of the trust: 

contemporary attention is paid more to the interests of the indigenous community under occupation 

rather than to the wishes of the ousted government. 

2 Applicable Law 
Being an integral part of international armed conflicts, the main source of law that regulates 

occupations is the law of international armed conflict, namely the Hague Regulations, the GCIV, and API, 

as well as customary international law. Initially there was a debate about the formal applicability of the 

general body of human rights law to occupations. Some have claimed that when armed conflict erupts, 

most “peacetime” human rights are temporarily superseded by the humanitarian laws of war.6 But the 

opposite position ultimately gained the upper hand.7 The finding that general and regional human rights 

treaties apply in occupied territories results from two propositions. The first is that the protection 

offered by human rights conventions does not cease in cases of international armed conflict. The second 

proposition is that the territorial scope of state parties’ obligations under most human rights treaties 

encompass areas “under their jurisdiction” which means under their “effective control,” and occupied 

territories would be included under that definition. Specifically, the ICJ has in 2004 opined that the 

major human rights treaties, including the 1966 Covenant on Civil and Political Rights (ICCPR), and the 

                                                           
5
 See Michael J Kelly, Restoring and Maintaining Order in Complex Peace Operations (Martinus Nijhoff 1999). 

6
 See, e.g., Yoram Dinstein, ‘Human Rights in Armed Conflict: International Humanitarian Law’ in Theodor Meron, 

Human Rights in International Law: Legal and Policy Issues (Clarendon 1985) 345, 350–2 (most human rights exist 
in peacetime but may disappear completely in wartime); Jean S Pictet, Humanitarian Law and the Protection of 
War Victims (Sijthoff 1975) 15.  
7
 Legality of the Threat or Use of Nuclear Weapons, (Advisory Opinion), I.C.J. Rep., 226 (1996); The Legal 

Consequences of the Construction of a Wall in the Occupied Palestinian Territory, (Advisory Opinion) [2004] ICJ Rep 
136; Yoram Dinstein, The International Law of Belligerent Occupation (CUP 2009) 69; Benvenisti, The International 
Law of Occupation (n 4); Adam Roberts, ‘Prolonged Military Occupation: The Israeli-Occupied Territories since 
1967’ (1990) 84 AJIL 44, 72; Yutaka Arai-Takahashi, The Law of Occupation: Continuity and Changes of International 
Humanitarian Law, and its Interaction with International Human Rights Law (2009). 
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1966 Covenant on Economic, Social and Cultural Rights (ICESCR) both apply in situations of military 

occupation.8 

The parallel applicability of human rights law along with the Hague and Geneva texts and customary 

international humanitarian law raises the question of the relationship between the two. Human rights 

documents may complement the law of occupation in specific issues that are treated in more detail in 

the former.9 But the real issue, where human rights law seems to differ most dramatically from the law 

of occupation, lies in the area of civil and political rights. Civil and political rights are ignored by the 

Hague and Geneva norms. Realistically, one cannot expect occupants to endanger the security of their 

forces for the purpose of allowing local residents to enjoy political rights that are usually granted in 

democracies in peacetime. If the political process is lawfully halted for the duration of the occupation, 

the suspension of political rights seems to be a sensible consequence. Political rights are often among 

the first to be suspended by occupants, and this propensity has not been criticized as unlawful in 

principle. In the interplay between the conflicting interests, the law of occupation concedes that certain 

civil and political rights will from time to time be subjected to other concerns. Ultimately, as in other 

cases, the occupant is required to balance its interests against those of the occupied community and the 

ousted government, while guiding itself “by the knowledge that the object and purpose of the [human 

rights] Convention as an instrument for the protection of individual human beings requires that its 

provisions be interpreted and applied so as to make its safeguards practical and effective.”10 Thus, as 

hostilities subside, and security interests permit, the occupant is expected to restore civil and political 

rights. Under such circumstances, the human rights documents should serve as guidance for re-

establishing civil and political rights in the occupied territory. Under certain circumstances, the 

occupant’s human rights obligations toward the local population may require it to modify the local laws 

in ways that promote their rights. At the same time, its authority to modify the law is now subjected to 

human rights obligations, including the maintenance of the rule of law.11 

The strict restrictions against administrative detention are another potential area of serious conflict 

between human rights law and occupation law.12 Other rights, such as the rights of minority groups to 

maintain their culture and their traditional ways of life also become relevant considerations which must 

shape the policies that the occupant pursues. 

Although certain human rights may be derogated “[i]n time of public emergency which threatens the life 

of the nation,”13 not all occupations would qualify as such. Indeed, as the House of Lords noted in the 

context of the occupation of Iraq, “[i]t is hard to think that these conditions could ever be met when a 

                                                           
8
 Legal Consequences (n 7). 

9
 Roberts, ‘Prolonged Military Occupation’ (n 7) 72–3. 

10
 Al-Skeini and Others v UK (Application no 55721/07, ECtHR Grand Chamber, 7 July 2011), at para. 162. 

11
 On this see Benvenisti (n 4) at 103-04. 

12 On the tension in the context of the detentions during the occupation of Iraq, see Al-Jedda v UK 

(Application no. 27021/08, ECtHR Grand Chamber, 7 July 2011); Hassan v. The United Kingdom 

(Application no. 29750/09, ECtHR Grand Chamber, 16 September 2014). 

13
 ICCPR art 4(1). 



5 
 

state had chosen to conduct an overseas peacekeeping operation, however dangerous the conditions, 

from which it could withdraw.”14 

The application of human rights law might don the occupation administration with a sense of normalcy, 

and human rights law might be invoked by the occupant to expand its authority and lawmaking power. 

This is not necessarily always the case, nor should it be so. The same body of human rights law may 

impose strict demands on the occupant such as the protection of expectations and the obligation to 

involve the population in decision-making processes that affect their interests. Generally, a healthy 

suspicion in the occupant’s motives should always inform a review of its policies by the various 

monitoring and adjudicating bodies. Specifically, due to the inherent lack of faith in the impartiality of 

the occupant, international tribunals should not grant the occupant nearly the same margin of 

appreciation that sovereigns enjoy. In fact occupants should not enjoy any margin of appreciation. 

3 Territorial and Temporal Scope 

3.1 Effective control over foreign territory 

Because the occupant’s authority does not derive from a right to control but from the fact of control, 

both questions, of the timing and of territorial scope of the occupation, depend on a factual 

determination of the occupant’s effective control over certain territory. While Article 42 of the Hague 

Regulations emphasizes this territorial test, GCIV adds a test of effective control over individuals. While 

this is a simple proposition, it is all but simple to apply to concrete cases due to the rather vague text 

from which the territorial test is derived. Although seemingly straightforward, the conditions for 

occupation it sets forth are subject to diverging interpretations. The authentic text reads: 

Un territoire est considéré comme occupé lorsqu'il se trouve placé de fait sous l'autorité de 

l'armée ennemie.  

L'occupation ne s'étend qu'aux territoires où cette autorité est établie et en mesure de 

s'exercer. 

This has been translated as: 

Territory is considered occupied when it is actually placed under the authority of the hostile 

army.  

The occupation extends only to the territory where such authority has been established and 

can be exercised. 

This text leads to a mystery: if the authority “has been established” (“est établie”), would it not by itself 

mean that the area is occupied? If so, why add the condition that the authority “can be exercised” (“en 

mesure de s'exercer”)? And if the latter is redundant, wouldn’t the entire second sentence be redundant 

too, given the reference in the first sentence to a territory being “actually placed under the authority of 

the hostile army” (“se trouve placé de fait”)? This tension between “actual” or “potential” control 

                                                           
14

 R (Al-Jedda) v Secretary of State for Defence [2007] UKHL 58, para 38 (Lord Bingham). 
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reflects deep disagreement between the drafters on the appropriate test. Initially it was obvious that an 

army that can control the population will control them, if only to requisition their resources to feed its 

men and its horses. But with the changing nature of warfare, the diminishing strategic value of local 

resources, and the heavier obligations toward the occupied population, hostile armies could benefit 

from the “actual control” test that would allow them to exercise only military control over the land 

without burdening themselves with responsibilities flowing from the establishment of governmental 

institutions to administer civilian life.  

The debate boils down to the purpose of the law: to fill the temporary sovereignty void. Therefore, what 

should count is the absence of indigenous authority. When this happens, even the power that refrains 

from dealing with the local population will nevertheless be considered an occupant and bound  by the 

occupant’s obligations. To fill the sovereignty gap and ensure that the occupant is accountable to the 

occupied population, the test of “potential” control was preferred.15 As Adam Roberts observed, 

occupation law would apply when, inter alia, “the military force has either displaced the territory’s 

ordinary system of public order and government, replacing it with its own command structure, or else 

has shown the clear physical ability to displace it.”16 This reflects what Robert Kolb and Sylvain Vité aptly 

call a functional test: the law of occupation applies whenever the foreign force is capable of exercising 

some of the authorities that the law expects and indeed requires it to exert as an occupant.17 Accurately, 

the EU Commission of Inquiry into the conflict between Georgia and Russia did not accept the Russian 

claim that Russia was not an occupying power over parts of Georgia.18 It rejected Russia’s argument that 

“the determining factor in international law necessary to recognise a military presence as an occupation 

regime is whether the invading state has established effective control over the territory of the country in 

question and its population”.19 The Commission found that “to a certain degree, Russian forces were in a 

position to ensure public order and safety in the territories they were stationed in.”20 The “serious lack 

of action by the Russian troops to prevent violations and protect ethnic Georgians”21 could not absolve 

them from their obligations as occupants. 

Against the bulk of scholarly opinion and case law, and perhaps reflecting the confusion of the military 

manuals, the judgment of the ICJ in the Armed Activities case22 seemed to revive the “actual control” 

test, and seemed to imply that only direct authority over a population amounts to occupation. 

Appropriately, the EU Commission of Inquiry regarded that statement as addressing only the evidentiary 

                                                           
15

 On this matter see Benvenisti (n 4) at 47-49, Eyal Benvenisti, ‘Belligerent Occupation’ MPEPIL (2008) 
16

 Adam Roberts, ‘What is a Military Occupation?’ (1984) 55 BYBIL 249, 300 (emphasis added). 
17

 Robert Kolb and Sylvain Vité, Le Droit de l’occupation militaire: Perspectives historiques et enjeux juridiques 
actuels (Bruylant 2009) 143, 149. 
18

 Independent International Fact-Finding Mission on the Conflict in Georgia (IIFFMCG), Report (September 2009) i, 
308. 
19

 Cited ibid (emphasis added). 
20

 ibid 373. 
21

 ibid. 
22

 Armed Activities on the Territory of the Congo (Democratic Republic of the Congo v Uganda) [2005] ICJ Rep 116, 
para 173 (‘the Court must examine whether … the said authority was in fact established and exercised’). See the 
critical comments of Judge Koojimans in his separate opinion, paras 40–1. 
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aspects of the question, as if the ICJ had difficulties ascertaining whether the Ugandan forces were in 

fact exercising control on DRC territory.23  

The better interpretation of the test for occupation therefore stipulates that occupation begins when 

the foreign army is in actual control of enemy territory, and is in a position to establish, if it so wishes, 

authority over the population. It is irrelevant whether the army actually does so or not. 

Because the test is a test of effective territorial control, the territorial and temporal scopes of 

occupation depend on the facts. It makes no sense to require occupants to be actually able “to enforce 

immediately and on the very spot the authority of an occupant,”24 but instead, the effective control test 

requires “the presence of sufficient force following on the cessation of local resistance.”25 In the 

Hostages Case a US Military Tribunal at Nuremberg found that the German army remained an occupant 

despite the fact that from time to time “the partisans were able to control sections of these countries at 

various times,” because “it [was] established that the Germans could at any time they desired assume 

physical control of any part of the country. The control of the resistance forces was temporary only[.]”26 

But in the Einsatzgruppen Trial it was established that “in many of the areas where the Einsatzgruppen 

operated, the so-called partisans had wrested considerable territory from the German occupant, and 

that military combat action of some dimensions was required to reoccupy those areas.”27 On those 

occasions the territory was therefore found to be unoccupied (and therefore those partisans were found 

to have been entitled to be regarded as prisoners of war). 

3.2 Additional Obligations when exercising control over specific individuals  

GCIV and API enumerate several obligations—some negative (such as the prohibition on deportations) 

some positive (such as the obligation to ensure food and medical supplies to the population)—

applicable toward individuals who “find themselves in the hands of a foreign army”.28 The invading army 

must respect the local population wherever it finds them and is precluded, for example, from 

kidnapping local civilians or transferring them out of the area, even before it establishes effective 

control there. The picture is more complex with respect to the extent of the positive duties that the 

invading army has toward the local population (e.g. the duty to provide food or medical care, the duty to 

evacuate from the battle zone) while the war still rages. A careful and constant balancing of security and 

humanitarian interests will be required. 

                                                           
23

 IIFFMCG (n 18) 305. 
24

 Lassa Oppenheim, International Law: A Treatise (1906) ii, 170. 
25

 UK War Office, The Law of War on Land (HM Stationery Office, 1958) ¶ 506. 
26

 US v List et al (Hostages), 11 TWC 1230, 1243 (1947). 
27

 US v Ohlendorf et al (Einsatzgruppen), 4 TWC 436, 491–3 (US Military Tribunal at Nuremberg, 1950). 
28

 GCIV art 4. 
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3.3 Are the airspace and maritime resources occupied as well? 

The practice of several occupants has been to treat the territorial waters and the airspace above the 

occupied territory as subject to the jurisdiction of the occupant.29 Control over the airspace is clearly a 

matter that must be regulated by the occupant, if it is expected to function properly. But it is less clear 

whether the occupant should be regarded as responsible for the use of all the marine resources of the 

occupied state that are situated off the occupied coast. It would make sense to regard the occupant as 

the responsible party if, for example, the maritime resources in the Exclusive Economic Zone and the 

continental shelf serve the economy of the occupied territory, and the ousted government has no access 

to the coast from the area it controls. If, however, the occupant holds but a sliver of the coast and the 

population under its control does not depend on the marine resources, its intervention in the 

management of those resources by the legitimate government is unwarranted. More problematic would 

be the case when both the occupant and the ousted government have access to parts of the sea from 

the areas each control, and they need to coordinate the use of the resources. Perhaps the sensible rule 

in such cases would be to allocate responsibilities and shares as a reflection of the needs of the local 

populations in the respective areas under the control of the two parties. Such a solution would seem 

warranted under the rules pertaining to the management of natural resources in occupied territories. 

3.4 Occupation through proxies  

According to the law on state responsibility, occupation could be recognized when the occupying state 

prefers to operate through proxies.30 These proxies could be local insurgents,31 and they could also be 

private military companies.32 

Throughout the history of occupation law, several occupants have sought to evade their obligations by 

invoking the consent of the sovereign as a pretext to reject the applicability of the law of occupation. 

They would also purport to recognize new governments (like the Quisling government in Norway or 

Vichy in France) or states (the Japanese occupation of Manchukuo) whose consent they celebrated. To 

                                                           
29

 With respect to airspace see Theodor Meron, ‘Applicability of Multilateral Conventions to Occupied Territories’ 
(1978) 72 AJIL 542, 555–6; with respect to maritime resources see Dinstein (n 7) 47–8 (referring to the Israeli 
drilling of oil in the continental shelf of the Sinai peninsula belonging to Egypt). 
30

 The ICTY encountered internal debate concerning the question what test should apply for the attribution of the 
proxy to the principal state. In Prosecutor v Blaškić (Case no IT-95-14-T, 3 March 2000) ¶¶ 149–50, the Trial 
Chamber determined that enclaves in Bosnia and Herzegovina controlled by the HVO (Croatian Defense Council) 
were subject to Croatia’s occupation “through the overall control it exercised over the HVO, the support it lent it 
and the close ties it maintained with it.” However, in Prosecutor v Naletilić and Martinović (Case no IT-98-34-T, 31 
March 2003) ¶ 214, the Trial Chamber made the following distinction: there is an essential distinction between the 
determination of a state of occupation and that of the existence of an international armed conflict. The application 
of the overall control test is applicable to the latter. A further degree of control is required to establish occupation. 
31 Like most recently in the Crimea and the eastern parts of Ukraine. On the occupation of Crimea see 

Robin Geiss, ‘Russia's Annexation of Crimea: The Mills of International Law Grind Slowly but They Do 

Grind’ (2015) 91 Int'l L. Stud. Ser. US Naval War Col. 425. 

32
 For the use of private military companies for establishing military presence and arguably occupying some parts 

of foreign territory see ‘U.S. Relies on Contractors in Somalia Conflict’ New York Times (11 August 2011). 
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overcome such claims, it is useful to look into “the substance of relations [between the ruler and the 

ruled], not to their legal characterisation as such.”33 This is why a clear definition of what amounts to 

consent is crucial. For consent to be valid, it must not be coerced. It must be extended by the recognized 

government of a recognized state.34  

3.5 How Occupation Ends? 

The conditions that define when occupation begins also identify its termination.35 The declarations by 

the occupant on the establishment or dismantling of administration are legally irrelevant. Obviously, 

occupation can end in a number of ways: with the loss of effective control, namely when the occupant is 

no longer capable of exercising its authority; through the genuine consent of the sovereign (the ousted 

government or an indigenous one) by the signing of a peace agreement; or by transferring authority to 

an indigenous government endorsed by the occupied population through referendum and which has 

received international recognition.36 The latter type of ending—recognizing indigenous governments—

seems to be gaining recognition in recent years. In principle, the acceptance of such an ending runs the 

risk of providing an incentive for occupants to circumvent the goals of the occupation regime that call 

for strict adherence to the status quo ante bellum. This concern is reflected in Article 47 of GCIV which 

stipulates that the protection of the convention will remain in force regardless of any changes 

introduced, as the result of the occupation of a territory, into the institutions or government of the said 

territory “by any agreement concluded between the authorities of the occupied territories and the Occupying 

Power.” But at the same time, changes endorsed by the entire population of a given country through 

free and fair referenda or general elections, such as the ones effected in Iraq in 2005, can be expected to 

be regarded as valid.37 

Article 6(3) of GCIV provides that the application of the convention in occupied territory "shall cease one 

year after the general close of military operations", except that, to the extent that the occupant 

continues to exercise the functions of government in that territory, it would continue to be bound by 

several of the provisions of the Convention.38 With the post-World War II occupations in mind, the 

                                                           
33 Prosecutor v Tadić (Case no IT-94-1, ICTY Appeals Chamber, 15 July 1999) ¶ 168. For a recent 

judgment along these lines see Chiragov v. Armenia (Application no. 13216/05, ECHR Grand Chamber, 

16 June 2015) (examining the nature of the involvement of Armenian troops in Nagorno-Karabakh as 

key for assigning responsibility to Armenia). 

34
 Koutroulis notes as a genuine case of invitation the Indian presence in Sri Lanka in 1987 that did not amount to 

occupation (Vaios Koutroulis, Le début et la fin du droit de l’occupation 76–8 (2010)). 
35

 For different types of terminations see Adam Roberts, ‘Occupation, Military, Termination of’ MPEPIL (2011); see 
also Roberts, ‘What is a Military Occupation?’ (n 16) 257–60. 
36

 See Roberts (n 35) id.; Dinstein (n 7) 270-280; Eyal Benvenisti, ‘The Law on the Unilateral Termination of 
Occupation’ in Thomas Giegerich (ed), A Wiser Century? Judicial Dispute Settlement, Disarmament and the Laws of 
War 100 Years after the Second Hague Peace Conference (Duncker & Humblot 2009) 371. 
37

 See the cases of Grenada, Panama, Afghanistan (in 2001); Bangladesh and Cambodia are also examples of acts of 
national self-determination, but where political reasons delayed wide international recognition. On these cases see 
Benvenisti (n 4) Chapter 7. 
38

 GCIV arts 1 -12, 27, 29 -34, 47, 49, 51, 52, 53, 59, 61 -77, 143.    
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expectation was that with time, the need to regulate the relationships between the indigenous 

population and the occupant would diminish. This expectation was far from realistic, and was belied by 

subsequent events. This provision has not been invoked in the years since, and API reversed it.39 

However, in a highly controversial statement, the Wall Advisory Opinion refers to this time limit, finding 

that only those Articles of the GCIV referred to in Article 6(3), remain applicable in the West Bank.40 

3.6 Is there an Obligation to Terminate the Occupation? 

The temporary rule of the occupant also requires it continuously to justify its presence in the foreign 

country. A legal framework that respects human and peoples’ rights can no longer support the thesis 

that the occupant may hold the territory “as a pledge of his military success, and thereby impress upon 

the enemy the necessity of submitting to terms of peace.”41 In the eyes of the drafters of the law of 

occupation in the 19th century, occupations were to be quickly resolved by peace agreements. There 

was no need to impress upon the occupant the obligation to terminate its rule, indeed it was the 

occupant’s right to hold on to its rightful asset obtained through battle. This vision is long gone. It is 

incompatible with the obligations toward the population and to the people’s right to exercise self-

determination. This vision assigns the burden of stalemate on negotiations for the settlement of the 

conflict between the occupant and the occupied solely with the ousted government. Such an allocation 

of the burden of stalemate is not conducive to political solutions; rather, it encourages the ousted 

government to seek military responses. For these reasons the law of occupation ought not to condone 

an occupant which holds out in bad faith, using its control of the occupied territory as leverage. Indeed, 

such a position is no different from outright annexation. Instead, a more appropriate system of 

incentives would denounce such acts as illegal, would view the continued rule of the recalcitrant 

occupant as an aggression, and would treat measures aimed at the occupant’s own interests as illegal 

and void. There is a fine line between reasonable bargaining and obstinate holdout, a line that is very 

difficult to draw and one upon which there would sometimes be more disagreement than consent. In 

many instances, however, it would not be too difficult to conclude that there is, beyond reasonable 

doubt, bad faith on the part of the occupant that could taint its status in the territory under its control. 

3.7 Is there an obligation to occupy? 

As much as occupants must justify their continued presence, foreign powers may at times carry the 

burden of establishing an occupation regime. A “responsibility to occupy” may be part of the more 

general responsibility to protect. As the UNMIK rule in Kosovo shows, the use of force against foreign 

armies would be just the first step in a long, arduous, and costly period of administration of the territory 

seized during the military campaign. The resources spent on fighting will pale in comparison with the 

resources necessary to restore and ensure a stable order, and the commitment to humanitarian 

intervention requires an even stronger commitment to humanitarian occupation. The Report of the 
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International Commission on Intervention and State Sovereignty on the Responsibility to Protect (2001), 

rightly pointed out that  

the responsibility [is] not just to prevent and react, but to follow through and rebuild. ... 

[T]here should be a genuine commitment to helping to build a durable peace, and 

promoting good governance and sustainable development. Conditions of public safety and 

order have to be reconstituted by international agents acting in partnership with local 

authorities, with the goal of progressively transferring to them authority and responsibility 

to rebuild.42  

This commitment to humanitarian occupation may prove too onerous for governments contemplating 

possible intervention. This might produce too little intervention, when such is necessary. But states 

might try to get around this obligation to occupy and administer, and to limit their intervention only to 

the initial phase of the armed intervention, committing themselves not to occupy the foreign territory. 

Such a policy could often be not only flawed in terms of the intervener’s self-interest but also 

irresponsible toward the population in the invaded region and a dereliction of a duty. 

4 Who can be an Occupant? 

4.1 General 

The texts on the law of occupation address situations where the sovereign in the occupied territory and 

the occupant are enemies. Article 43 of the Hague Regulations refers to “the hostile army” and Article 4 

of GCIV focuses on the need to protect “Protected Persons,” namely “those who, at a given moment and 

in any manner whatsoever, find themselves, in case of a conflict or occupation, in the hands of [an] 

Occupying Power of which they are not nationals,” but excluding those who are nationals of the 

occupant or nationals of a neutral State or of a co-belligerent State, if their state of nationality has 

normal diplomatic representation in the occupying state.43 This was probably also the underlying 

assumption: international law needed to regulate only such situations, as others would be resolved 

through diplomatic channels. There was also a deeper reason: international law was not regarded as 

authorized to intervene in inter-state affairs to protect citizens from their respective governments. 

Given the emphasis on inter-state enmity, it was not a mistake to infer that the law of occupation did 

not apply outside that context, as did the 1956 US military manual which stipulated that an 

“administration established in friendly territory” such as in “areas which are freed from enemy 

occupation” were “not considered to be occupied.”44 However, in principle, conflicts of interest between 

government and governed can arise also in administering “friendly” territory, or whenever the ruler is 

not accountable to the ruled. Since contemporary international law has also recognized the obligation to 

regulate the internal relations between a state and its citizens, there is therefore no reason not to 
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expand the concept of “hostility” to which Article 42 refers to cover other grounds for “foreignness” 

between an administration and the people subjected to its rule.45 The same goes for the interpretation 

of the concept of protected persons. The ICTY was therefore correct to expand the scope of the term to 

encompass other situations of non-allegiance between the army and the inhabitants. Applying GCIV to 

the conflict within Bosnia, the Appeals Chamber of the ICTY, turning to the preparatory work of the 

Fourth Convention, explained that the Convention “also intends to protect those civilians in occupied 

territory who, while having the nationality of the Party to the conflict in whose hands they find 

themselves, are refugees and thus no longer owe allegiance to this Party and no longer enjoy its 

diplomatic protection ...”46 At least in certain conflicts, nationality should not be a factor in granting a 

person a protected status.47  

The applicability of the law of occupation to occupation of a “friendly” territory obviously does not mean 

that the discretion of the occupant would be as constrained as that of the enemy occupant. But it does 

mean that the basic idea of an exceptional regime which merits international attention and subject to at 

least the basic constraints of occupation law also applies to the friendliest of the occupants. Needless to 

add, international human rights law applies to all these different types of non-allegiance. 

4.2 Occupation during non-international armed conflict 

For the same reasons, there is no reason to refrain from applying the law of occupation in the internal 

sphere, namely to non-state actors who control territory. The paradigmatic case of internal occupation 

is the occupation of parts of Georgia by the secessionist forces of Abkhazia. The EU Commission of 

Inquiry into the conflict in Georgia in 2008 described a situation in which as a result of the fighting, 

“most ethnic Georgians left the upper Kodori Valley. The territory was occupied by Abkhaz forces, 

supported by Russian paratroopers.”48 The so-called “Islamic State” is a non-state actor that controls 

territory and population. Despite its non-state status and utter disregard of international law, the laws it 

purports to enact will merit at least some respect due to their shaping of private expectations.49  

4.3 UN territorial administration 

A number of UN interventions to end conflicts in the post-Cold War era assumed authority to provide 

public order and administer civil life. In some cases this assumption of control was based on an 

agreement with the local government and hence could be regarded as not subject to the law of 
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occupation. When the assumption of control was based on authority under Chapter VII of the UN 

Charter, for example in Kosovo (UNMIK, 1999) and East Timor (UNTAET, 1999), a question was raised 

whether UN administration should have been regarded as subject to, or at least guided by, the law of 

occupation, despite the lack of direct military conflict. In principle, the same concerns about potential 

conflicts of interest between occupant and occupied exists with respect to UN-led occupations. The 

potential conflict in these settings could be both vis-à-vis the occupied population (or parts thereof), and 

vis-à-vis the ousted government. The example of the UNMIK administration of Kosovo does not suggest 

otherwise.50  

Several arguments have been raised to absolve UN-led occupation from obedience to this law. The UN, 

some say, is not subject to the laws of war in general and the law of occupation in particular.51 

Furthermore, the ousted sovereign had consented to the exercise of discretion of the Security Council, 

and the state continues to be bound by its consent. Others have suggested that the law of occupation 

would apply to the UN, but only when it is directly involved in an international armed conflict.52 Some 

have suggested that there is simply no need to apply the law of occupation to a trusted institution such 

as the Security Council. Applying the law of occupation would needlessly restrain it from promoting 

good governance and human rights in the foreign territory.53 

Unless the UN administration is based on the free and explicit consent of the sovereign,54 none of these 

arguments is ultimately fully convincing.55 They all share the assumption that the Security Council can be 

trusted to act as the trustee sovereign, for whom the law of occupation would be a nuisance. But if we 

consider the fact that the role of the law of occupation is not only to protect the rights of the 

inhabitants, but also to respect state sovereignty and self-determination, it becomes clear that there are 

legal limits to UN-led administrations.56 Occupants may not ignore this obligation even if they are 
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granted the authority to do so by the Security Council acting under Chapter VII because the latter may 

not disregard norms that have the status of jus cogens such as self-determination, and as Oscar 

Schachter emphasized, when discussing Security Council Resolution 1483 concerning Iraq, the principle 

of “sovereign equality” and the right of states to political independence and territorial integrity “limit 

the authority of the Council to impose a regime.”57 The same argument applies with similar force, if not 

more, for the Security Council’s obligation to protect the rights, including the human rights, of the 

protected persons in occupied territory.58 If, according to a General Comment of the Human Rights 

Committee,   

the rights guaranteed under the Covenant belong to the people living in the territory of a 

State party, and that once the people are accorded the protection of the rights under the 

Covenant, such protection devolves with territory and continues to belong to them, 

notwithstanding changes in the administration of that territory,59  

then it is not clear to what extent the Security Council, even acting under Chapter VII, has the right to 

instruct the occupation regime to ignore these protections. It is also unclear why the law should allow 

the UN to ignore the accumulated experience with occupations and the discipline that the law of 

occupation imposes on the administration.60 The law of occupation provides basic guidelines on the 

exercise of the otherwise wide-ranging governmental powers by occupants. Recourse to the framework 

of the law of occupation may enable both the government and the governed to draw upon the rich 

experience that has accumulated over the years and to inform their policies and expectations. 

Therefore, there can be no legally valid UN-based regime “beyond occupation law;”61 the law of 

occupation also applies to UN-led missions,62 albeit allowing for a wider interpretation of the scope of 

the occupant’s authority, given the disinterestedness of the occupant or its supervising body.63  

The law of occupation, as well as human rights law, would certainly apply to states whose forces take 

part in implementing the UN-led mission. To the extent that the operation is attributed to the member 

states (rather than to the UN), they would be expected, when complying with the UN mandate, to 

observe, as much as the text allows them, their general obligations under international law including 
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human rights law.64 This principle has received sound support from national and international courts in 

recent years.65 

5 The Authority of the Occupant 

5.1 In general 

The occupation administration must attend to three sets of interests: its own security interests, the 

interests of the ousted government, and those of the local population. How to balance these often 

conflicting interests is one of the major challenges of the law. It is possible to argue that the Hague 

Regulations betray a preference to the interests of the ousted government when those are in conflict 

with the interests of the local population. The occupant was expected to fulfill the vacuum created by 

the ousting of the local government and maintain its bases of power until the conditions for the latter's 

return were mutually agreed upon. In contrast, the underlying effort of the GCIV is to focus 

predominantly on the effort to ensure the interests of the inhabitants. This emphasis is underscored by 

the complementary application of human rights law that focuses entirely on individuals. 

With the advent of the 20th century and the ever-increasing regulation of markets and other social 

activities by contemporary governments, and especially as occupations became protracted, the 

authority of the occupant was increasingly regarded as broader in scope emphasizing not only the 

obligation to “restore” but also the duty to “ensure” effective functioning of civil life in the more general 

sense. The role of the modern state was so vast that preserving the pre-conflict status quo was often 

detrimental for the local population. To be able to comply with its human rights obligations, the 

occupant may at times have the authority and even the obligation to depart from the status quo.  

Article 43 of the Hague Regulations provides the gist of the occupant’s authority and responsibility: “The 

authority of the legitimate power having in fact passed into the hands of the occupant, the latter shall 

take all the measures in his power to restore, and ensure, as far as possible, public order and safety …” A 

more accurate rendition of the authoritative French text  (which refers to l'ordre et la vie publics) posts 

“public order and civil life” as the spheres of the occupant’s authority. During the short term 

occupations envisioned by the drafters of the Hague Regulations, these obligations would mean the 

obligation to restore the order that existed prior to the occupation and to keep it that way, as far as 

possible, for the brief period anticipated. Upon occupation, the occupant becomes responsible for 

maintaining public order, and therefore will be held responsible for its omissions in that respect. In its 

DRC v Uganda judgment, the ICJ held that the occupant was responsible for the failure to prevent in the 

occupied area ethnic conflicts and the recruitment of child soldiers, as well as for not taking appropriate 

measures to prevent the looting, plundering and exploitation of natural resources.66 
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The duties of the occupant under GCIV are far more numerous. It is no longer the disinterested watch 

guard, but instead a very involved regulator and provider. It is required to ensure the humane treatment 

of protected persons, without discriminating among them, and to respect, among other things, the 

protected persons' honor, family rights, religious convictions and practices, and manners and customs,67 

to facilitate the proper working of all institutions devoted to the care and education of children,68 

provide specific labor conditions,69 ensure food and medical supplies of the population,70 maintain 

medical services71 and agree to relief schemes and to facilitate them by all means at its disposal .72 Such 

an expansive view seems to be consonant with the prevalent view, discussed above, that the occupant is 

bound also by human rights obligations, and that in general it must “take measures to ensure respect for 

human rights and international humanitarian law in the occupied territories.”.73 

It should be mentioned that there are also pre-and post-occupation obligations. Either before or after 

the occupant is able to establish (or continue to maintain) effective control over territory, it is bound by 

duties under the law on the conduct of hostilities, GCIV, and human rights law.74 

5.2 Scope of Lawmaking 

Article 43 of the Hague Regulations ends with a restraint on the occupant’s authority. In taking 

measures to restore and ensure public order and civil life, the occupant must proceed “while respecting, 

unless absolutely prevented, the laws in force in the country.” The term “unless absolutely prevented” 

was inserted to replace the term “unless necessary” at the insistence of the potentially occupied states, 

to emphasize the occupant’s obligation to preserve the status quo also in the legal sphere.75  This 

restraint on the occupant’s authority creates a tension with its authority and obligation to ensure public 

order and civil life as elaborated in the previous sections. To reconcile the two requirements of Article 

43 it is necessary to suggest that whenever the implementation of the obligation to ensure requires 

changes of the local laws, these changes will be considered lawful. This conclusion is further bolstered 

by Article 64 of GCIV, which replaced the negative test of "unless absolutely prevented", with a positive 

authorization for the occupant who "may subject the population of the occupied territory to provisions 

which are essential to enable the Occupying Power to fulfill its obligations under the present 

Convention, to maintain the orderly government of the territory, and to ensure the security of the 

Occupying Power”.76  

Scholars in the post-World War II period readily conceded legitimate subjects for the occupant's 

lawmaking other than military necessity. The welfare of the population was deemed a worthy goal for 

                                                           
67

  GCIV art 27. 
68

  GCIV art 51. 
69

 GCIV art 52. 
70

  GCIV art 55. 
71

  GCIV art 56. 
72

  GCIV Article 59. 
73

  Armed Activities (n 22) para 211. 
74

 For further reading, see Benvenisti (n 4) 57-58. 
75

  For further reading, see Benvenisti (n 4) 89-95. 
76

 See Benvenisti (n4) 95-102. 



17 
 

the occupant to pursue.77 In addition, especially in light of the oppressive laws that the occupants found 

in Nazi Germany and other occupied states, some scholars have argued that at times moral arguments, 

and not only technical difficulties, could be considered as preventing an occupant from respecting local 

laws and, in fact, requiring change.78 With the enlargement of the legitimate authority of the occupant 

came a more lenient view of legislation, leading to suggestions to interpret "absolutely prevented" as 

meaning "necessity," or simply asking for a "sufficient justification" for changing the law.79 It would 

seem that such an expansive scope of authority would be particularly fitting in genuine “humanitarian” 

or “transformative” occupations, provided that the occupant steps back and enables the effective 

exercise of the collective right to self-determination. This question became the focus of scholarly 

attention in light of the occupation of Iraq in 2003, and the transformation of the Iraqi state institutions 

and its economy. The Law of War Manual issued in June 2015 by the US Department of Defense offers 

an extensive list of grounds that may justify changes of the domestic law.80  

5.3 The Occupant’s Management of External Affairs 

Nowadays there are few areas of national regulation that are not governed, or at least heavily 

influenced, by formal or informal international agreements, institutions, or other means of interactions. 

National policy-making routinely involves coordination with foreign governments and international 

bureaucracies. The management of local natural resources might be governed by treaties and subject to 

regional regimes. The occupant may be faced with several treaties by which the ousted government is 

bound. Is the occupant bound to comply on behalf of the occupied area with the international 

obligations assumed by the legitimate government prior to the occupation? Is it authorized to undertake 

new international obligations for the duration of the occupation? Could such negotiations yield 

agreements that would be binding after the expiration of the occupation period? And similar questions 

arise for third countries and treaty bodies: must they accept the occupant as representing the state 

party? May they negotiate with the occupant? 

From the perspective of the law of occupation, it would seem that to the extent that public order and 

civil life depend on complying with formal international obligations and informal “soft law” 

commitments that the ousted government had assumed prior to the occupation, the occupant should 
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regard itself as bound by those obligations.81 For example, during the occupation of Iraq the occupation 

authorities justified their redrafting of the Iraqi labor code by recalling that, as a state party to the 

International Labour Organization (ILO) Conventions 138 and 182, Iraq was obliged to take affirmative 

steps towards eliminating child labor.82 Similarly, new undertakings on behalf of the local populations 

necessary to “restore and ensure” public order and civil life should also be regarded within the ambit of 

the occupant’s authority to pursue. The law does not restrict the occupant’s choice of the legal means it 

has to realize its duties. Under Article 43 of the Hague Regulations, the occupant may and indeed must, 

“take all the measures in his power to restore, and ensure, as far as possible, public order and safety”. 

The law is mainly interested in the occupant’s goals, not in the means it uses to further these goals. As 

put by Schwarzenberger, “[I]n short, the ratio of the rule [of Article 43] is to forestall temptations on the 

part of the Occupying Power to abuse its discretionary and legislative powers.”83 The same logic would 

apply with equal force to the authority to coordinate its activities with neighboring states. This 

perspective suggests that there should be no a priori restriction on the occupant’s authority to negotiate 

or renegotiate international agreements. 

The same conclusion can be gleaned from other areas of international law that seek to ensure that 

human activity in a certain territory is not harmful to collective interests. To the extent that compliance 

with existing international undertakings or committing one to new obligations promotes global interests 

such as the reduction of pollution, the optimal utilization of transboundary water and other resources, 

the cooperation in the fight against pandemics, those should be encouraged for the benefit of the 

occupied population, neighboring states, and the entire global community. For example, the Venice 

Commission opined in 2009 that Russia was expected to comply with the 1951 Geneva Convention on 

the Status of Refugees,84 to which Georgia was a party, in the areas of Georgia under Russian 

occupation.85 

In the same vein, the occupant should be encouraged to participate, on behalf of the area it occupies, in 

regional institutions aimed, for example, at the management of shared natural resources such as water, 

fisheries and oil. The protection of the interests of all riparian states and peoples dependent on a 

particular watercourse requires that occupants would be entitled to represent the interests of the 

occupied territory and its inhabitants in the shared watercourse vis-à-vis neighboring countries, and at 

the same time assume responsibility vis-à-vis those states for any harm it causes to them by its own 

management decisions. 
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Three caveats are called for. A question of conflict of interests may arise when the occupant is itself a 

riparian of the same transboundary resource. The Israeli occupation of the West Bank, for example, has 

put Israeli occupation administration in control of water resources shared by Israel and the West Bank 

(the Mountain Aquifer) or by Israel, the West Bank, and Jordan (the Jordan River).86 In such cases the 

concentration of representation of both Israeli and West Bank interests by one authority is an 

unsatisfactory solution. The second caveat relates to cases of partial occupation of a territory, where the 

sovereign government controls part of the natural resource, be it a watercourse or an oil field, and 

conflicts arise between it and the occupant, or between these two and third parties. Awareness to such 

problematic situations should lead to ad hoc approaches to ensure equitable and sustainable 

management of the resources in question. 

The third and most important caveat relates to occupants who deny the applicability of the occupation 

regime and instead illegally annex the territory or act through puppet regimes. Because such acts are 

illegal their consequences are invalid, and the UN Security Council often reminds states of their 

obligation to regard such acts as legally invalid. States must therefore, for example, refrain from signing 

new treaties with such regimes. But this caveat contains its own caveat: there are circumstances in 

which states should disregard the illegality and continue to maintain existing treaty-based relations that 

benefit the local population. This is emphasized by the ICJ in its Namibia Advisory Opinion which 

admonishes states not to respect “certain general conventions such as those of a humanitarian 

character, the non-performance of which may adversely affect the people of Namibia.”87 The Court also 

added that “[i]n general, the non-recognition of South Africa’s administration of the Territory should not 

result in depriving the people of Namibia of any advantages derived from international co-operation.”88 

It might be argued that the same concern with the wish not to deprive the inhabitants of the benefit of 

international cooperation should apply as well to bilateral and regional treaties such as free trade areas 

which ensure the livelihoods of the occupied inhabitants. For example, one might question the 

appropriateness of the judgment of the European Court of Justice which decided that farmers in 

northern Cyprus, under Turkish rule through a “Turkish Republic of Northern Cyprus,” could not benefit 

from the Association Agreement which had been signed between the European Community and Cyprus 

before the occupation, and thereby imposed an effective economic blockade on that part of the island, 

with consequent severe economic hardships inflicted on the population.89  

The question remains as to the nature and durability of any agreements concluded between the 

occupant and other states with respect to the management of the occupied territories in those spheres, 

such as environment protection that are regarded under the occupant’s jurisdiction. Because the 
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occupant’s authority is essentially limited in time—only as long as it exercises effective control—it 

cannot create rights and obligations among the state parties that will last beyond the period of 

occupation. To draw from Feilchenfeld, ‘though [Article 55] permits the Occupant to let or utilize public 

land and buildings, sell crops on public land, cut or sell timber, and work mines, such contract or lease 

must not extend beyond the termination of the war’.90 

The same rationale would apply, I would argue, to agreements between the occupant, as the 

administrator of the occupied country’s natural resources, and neighboring countries. Such 

agreements—whether or not formally qualified as treaties under the Vienna Convention on the Law of 

Treaties91—will be valid for the duration of the occupation, but terminate automatically when 

occupation ends and a new regime comes to power. Such a termination, however, does not suggest that 

such agreements will not be able to create long-term impact. Any renegotiation of the agreement will 

have to take into consideration the changed circumstances as a result of the war and occupation, and 

vested interests that have been crystallized in the meantime. Such uses would, for example, constitute 

part of the “factors relevant to equitable and reasonable utilization” specified in Article 6 of the 

Watercourses Convention.92 

In general, the occupant has no authority to bind the occupied people to international agreements or to 

other liabilities that would encumber the occupied people beyond the occupation period. Note, 

however, that while the agreements will not be binding on the returning sovereign, their consequences, 

and the expectations that people develop in good faith while relying on them, might be given legal 

recognition.93 

5.4 The Management of Property  

The provisions in the Hague Regulations provide two types of restrictions on the occupant’s use of local 

resources. One type of restriction relates to the type of the resource, the other relates to the purpose of 

the contemplated use. The Hague Regulations distinguish primarily between private and public 

property. Whereas Articles 53 and 55 allow certain uses of public property by occupants, private 

property is protected by several provisions that prohibit confiscation, pillage and collective punishment. 

94 Moreover, Article 33 of GCIV protects private property of Protected Persons against reprisals. 

According to the ICJ in the DRC v Uganda judgment, the prohibition on pillage extends also to the 

exploitation of the foreign country’s natural resources.95 Specific private property that can be used for 

military purposes (like means of communications and of transportations) may be taken “but must be 
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restored and compensation fixed when peace is made.” 96 Private property may, however, be affected 

by an occupant under certain circumstances. The occupant is authorized to requisition goods and 

services in proportion to the resources of the occupied region to accommodate the needs of the army of 

occupation, but the occupant is obligated to pay for such in cash as far as it is possible.97 The occupant is 

also authorized to collect contributions.98 It is also authorized to collect taxes “as far as is possible, in 

accordance with the rules of assessment and incidence in force … to defray the expenses of the 

administration of the occupied territory.”99 

Public property – certain movable public property and most immovable public property – can be used by 

the occupant. But the utilization of public property is qualified by two conditions. The first condition 

relates to the purpose of the use. The occupant may use the different types of property to meet its 

security needs, to defray the occupation administration’s costs, and to promote the needs of the local 

population. It is generally accepted that the occupant may not use them for its own domestic purposes, 

but rather use them “to the extent necessary for the current administration of the territory and to meet 

the essential needs of the population”.100 This restriction was acknowledged by the occupants of Iraq in 

2003, who informed the President of the UN Security Council that they would “act to ensure that Iraq’s 

oil is protected and used for the benefit of the Iraqi people.” The second condition applies to public 

immovable property only. Article 55 of the Hague Regulations stipulates that the occupant, being “only 

[the] administrator and usufructuary,” “must safeguard the capital of [such] properties, and administer 

them in accordance with the rules of usufruct.” The usufructuary principle was interpreted as forbidding 

wasteful or negligent destruction of the capital value, whether by excessive cutting or mining or other 

abusive exploitation. 

The authority and right to use public immovable property for the benefit of the local population extends 

also to the utilization of natural resources situated in the occupied territory. Therefore, the utilization of 

these resources according to the above-mentioned guidelines would not constitute a violation of the 

principle of permanent sovereignty over its natural resources, as stated by the ICJ in its DRC v Uganda 

judgment.101 This judgment also states that the occupant must “take appropriate measures to prevent 

the looting, plundering and exploitation of natural resources in the occupied territory.”102 The same 

guidelines apply to the management of the environment in the occupied territory and its water 

resources. The occupant is authorized, and in fact would be obliged, to assume control over natural 

resources, protect them against over-use and pollution, and allocate them equitably and reasonably 

among the various domestic users. 
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Concluding Remarks 
The law of occupation represents an effort to fill the legal and administrative void created when a 

foreign actor ousts the national authorities and prevents them from exercising their authority in a 

certain area. The effort, however well-intended, is inherently flawed because the void is filled by an 

authority whose interests often clash with those of the local population and the ousted government. 

This inherent conflict of interests calls for special attention by third parties that monitor and review the 

occupant’s measures. The detailed law and the rich jurisprudence that has developed over the years is 

not a reason for complacency. In fact, the practice demonstrates that the legal regime is far from 

providing a satisfactory answer to the control gap. Therefore, a healthy suspicion in the occupant’s 

motives should always inform the reviewers. The likely partiality of the occupant requires, for example, 

that international tribunals refrain from granting the occupant the same margin of appreciation that 

sovereigns enjoy. While not illegal as such, the law of occupation is susceptible to systematic abuse and 

hence calls for close and constant scrutiny.  

 


