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Community Obligations in International Taxation 

Tsilly Dagan 

 
This paper describes the multilateral efforts regarding four key concerns of 

the international community: prevention of double taxation, fighting 

“harmful tax competition,” sharing of information, and the “gaps and 

frictions” between the tax systems of various countries noted by the recent 

BEPS report.  It then asks what, in fact, constitutes the community’s interest 

in the international tax area, arguing that where tax policy is concerned, 

there is no clear "textbook answer" regarding the best way to tax 

internationally.  

The paper criticizes two proxies which are often implicitly endorsed in 

order to evaluate international tax policy: cooperation among states, and 

the prevention of transaction costs and market failures. It argues that 

cooperation, contrary to conventional wisdom, is neither a goal in itself, 

nor is it a good enough proxy for the collective good. Cooperation should 

be supported only when it genuinely promotes the interest of the community 

as a whole, which is not necessarily the case in the four initiatives 

examined. As for transaction costs and market failures, although their 

elimination indisputably seems to be a community interest that should be 

pursued, correcting only some of them may raise a second best problem. 

 

INTRODUCTION 

The international tax market is infamous for a miscellany of ills resulting from its 

decentralized nature.  Many of these faults have occupied the public agenda in the field for 

many years: double taxation (the uncoordinated result of two jurisdictions imposing tax on 

the same economic activity), tax avoidance (as a result of taxpayers’ jurisdiction-shopping), 

tax arbitrage (the result of legislative gaps between jurisdictions) and tax evasion (the result 

of non-transparency of information between jurisdictions), as well as the general inability of 

states (usually attributed to tax competition among the various jurisdictions) to collect tax 

revenues in order to finance their public goods, and in particular to pay for the welfare state.  

Policymakers in many countries as well as within international organizations have been 

deeply concerned by a number of these problems and constantly searching for solutions. The 

first problem to bother policymakers was that of double taxation. Since countries tend to 

impose income taxation based on the personal affiliation of taxpayers (e.g., the worldwide 

income of residents or citizens), on a territorial basis (the income produced within the 

territory of the state), or both, double taxation – where more than one state taxes the same 

income – may occur. Double taxation comes in several varieties: it may occur when two 

countries consider the income as such that was produced within their territory and thus tax it. 



 

2 
 

This is usually the case when their definitions of sources of income and/or the location of 

such sources conflict. Similarly, double taxation may occur when two countries consider a 

person to be their own resident and tax her on a personal basis. But the classical case of 

double taxation – and the one that has attracted the focus of the literature and policymaking 

in the area of international taxation – is where one country taxes an item of income based on 

the residency of the taxpayer earning it, and the other country taxes it based on the fact that 

the income was – according to its rules – produced within its territory. Policymakers have 

attempted to solve the problem of double taxation on a unilateral basis (by having states 

adopt unilateral mechanisms for the alleviation of double taxation, e.g., by allowing a credit 

for foreign taxes paid by domestic taxpayers) as well as bilaterally – through the use of 

treaties for the prevention of double taxation, which will be discussed below. Double taxation 

has certainly been a central concern of the international tax community and its prevention one 

of its major goals. 

Another concern of policymakers regarding income taxation has been tax competition that 

was perceived as “harmful.” The key worry has been that such competition will fuel a race to 

the bottom among states in their tax rates and curtail their ability to pursue their tax and 

welfare policies. A multilateral effort to prevent harmful tax competition by defining and 

identifying “harmful” regimes was attempted (and eventually abandoned) by OECD 

countries.   

A third concern at the top of the policymakers’ list has been information sharing. The 

decentralized nature of international taxation facilitates taxpayers’ evasion of taxes through 

the use of unreported accounts and by using corporate structures in tax havens. The inability 

of countries of residence to track these activities has been highly frustrating to tax authorities 

that have made a serious effort to cooperate in sharing such information in ways that would 

allow them to actually use it in order to enforce their tax rules.   

Finally, the most recent, and perhaps most troubling, problem concerning policymakers is 

the ability of taxpayers (in particular MNEs) to use “gaps and frictions” between the tax 

systems of the various countries in order to tax plan their operations in ways that de facto 

erode the tax bases of countries of residence.  

Despite the persistent and undeniable support for the independence of sovereign authority 

in designing tax rules, many have called for some sort of regulation of the international tax 

market in an attempt to curtail the injustices and inefficiencies created by decentralization. As 

early as the 1920s, the League of Nations’ experts’ committee report
1
 stressed the anarchic 

                                                        
1
 G.W.J. BRUINS ET AL., REPORT ON DOUBLE TAXATION: SUBMITTED TO THE FINANCIAL COMMITTEE, (League of 

Nations, Economic and Financial Commission, 1923) [hereinafter cited as BRUINS ET AL.]. 
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nature of the international tax regime and its unwarranted costs as demanding some kind of 

global regulation. The initial attempt to regulate the taxation of cross-country activities 

focused on double taxation and strove to allocate the taxing jurisdiction among countries. 

This led to an eminent cross-country effort – and thus far the most successful one – to draw 

up bilateral treaties for the prevention of double taxation, where the models that were drafted 

by the OECD as well as the UN have served as a particularly successful platform for 

coordination among countries. Later (and more ambitious) OECD-led efforts to fight 

“harmful tax competition” took up a different goal – to challenge the erosion of states’ tax 

bases through tax haven planning. These efforts were not as successful. However, since the 

financial crisis of 2008 and the UBS and Lichtenstein tax scandals, there seems to be a 

revival of the multilateral efforts that may develop into a new wave of multilateral 

cooperation. Recent efforts to facilitate the sharing of information seem to have gained 

support (although they have not yet reached an operative phase); most intriguing, perhaps, are 

the current Base Erosion and Profits Shifting (BEPS) efforts – a largescale accord initiated by 

the G-20
2
 and taken up by the OECD to curtail states’ tax base erosion due to tax avoidance 

by multinationals that was seriously undermining states’ ability to collect tax revenues.
3
 

Despite the excitement with which the BEPS project is being welcomed in the international 

tax community, the jury is still out on whether, and how successful, it will be.   

In what follows, I describe the multilateral efforts that have taken place in the 

international tax arena for the pursuit of cooperation in international taxation. The article 

follows the  concerns listed above (prevention of double taxation, fighting “harmful tax 

competition,” sharing of information, as well as the “gaps and frictions” noted by the BEPS 

report) and reviews the collective interests that have been emphasized as a basis for their 

promotion.   

I then ask what, in fact, constitutes the community’s interest in the international tax area. 

What, in other words, is the proper goal to be promoted in the name of the international 

community as a whole on tax matters? I argue that where tax policy is concerned, there is no 

clear “textbook answer” regarding the best way to tax internationally. A good way to tax is 

mostly a choice regarding the desirable equilibrium among a variety of normative goals. In 

the domestic case, we trust political institutions to make this choice. On the global level – in 

the absence of an obvious decision-making forum – two proxies are often implicitly endorsed 

in order to evaluate international tax policy: the cooperation of states, and the prevention of 

                                                        
2
 G-20 Leaders’ Declaration (Jun. 19, 2012) (“We reiterate the need to prevent base erosion and profit shifting 

and we will follow with attention the ongoing work of the OECD in this area.”), 

www.g20mexico.org/images/stories/docs/g20/conclu/G20_Leaders_Declaration_2012.pdf.  
3

 Action Plan on Base Erosion and Profit Shifting, OECD (2013) (OECD Publishing), 
http://dx.doi.org/10.1787/9789264202719-en. See page XX below for more details.  

http://www.g20mexico.org/images/stories/docs/g20/conclu/G20_Leaders_Declaration_2012.pdf.
http://dx.doi.org/10.1787/9789264202719-en
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transaction costs and market failures. Accordingly it is often assumed that where states 

cooperate in order to promote a certain goal, such a goal must be desirable. It is further 

assumed that any policy that reduces transaction costs or prevents market failures must be in 

the best interest of the international community. While these goals are intuitively appealing at 

first glance, this paper criticizes both and suggests that neither necessarily approximates a 

true interest of the entire international community: 

Although cooperation among countries is often posited as a proof for the desirability of 

the solutions being promoted, I explain, contrary to conventional wisdom in international 

taxation, that cooperation is neither a goal in itself, nor is it a good enough proxy for the 

collective good. I therefore question the interests being pursued under some of the efforts, 

discussing whether it is genuinely the interest of the community as a whole or whether (as I 

suspect is the case in some of the cases) the call in the name of the community as a whole is 

merely a rhetorical tool that in fact benefits (only) some members of the international 

community but potentially harms others.  

Many of the recent efforts in international taxation focus on classic market failures: lack of 

transparency, collective action problems (particularly cases of a race to the bottom or beggar-

thy-neighbor policies), free riding on the public services of states without paying their taxes, 

as well as arbitrage opportunities. In the name of the collective interest, efforts have been 

made to prevent harmful tax competition, increase transparency and coordinate states’ 

policies. Indeed, eliminating market failures seems to be an indisputable community interest 

that should be pursued. However, even assuming that the correction of all market failures is 

desirable, correcting only some of them may raise a second-best problem. It may be the case 

that correcting some of them will yield suboptimal results. 

Part I reviews the cooperative multilateral efforts in the international taxation arena, in 

particular the bilateral tax treaty project, the campaign against “harmful tax competition,” the 

efforts to increase transparency, and the recent BEPS project. Part II focuses on what may be 

the community’s best interest and critically discusses the proxies of cooperation and 

reduction of market failures.  
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I. REVIEW OF INTERNATIONAL INITIATIVES 

The regulation of the international tax market encompasses a wide range of issues, has 

involved several international actors and focused on a variety of mechanisms. Such 

regulation has its roots in the early 1920s, when the League of Nations began exploring the 

issue of double taxation.  Over the years, the international efforts shifted to different aspects 

of international taxation, ranging from harmful tax competition to exchange of information 

and fighting tax base erosion. The groups that led such efforts represented a variety of 

interests: the OECD has played a leading role, but other organizations have also been 

involved, with the UN initiating some of the efforts, as have the G-20, the EU, as well as a 

limited number of developing and emerging economies’ forums. Not only have the actors and 

issues varied, but also the instruments used: bilateral treaties, model treaties, codes of 

conduct, blacklisting of uncooperative regimes, soft laws and action plans. This Part briefly 

reviews these efforts.  

International tax issues became a key concern immediately after the introduction of 

income taxation in the early 1900s. The first wave of consideration of such issues, which 

Morriss and Moberg
4
 term “the era of technical expertise,” started in 1919 when the 

International Chamber of Commerce (ICC) formed a Committee on Double Taxation, which 

called for a multilateral solution to the problem and urged the newly formed League of 

Nations to eradicate the “evils of double taxation.”
5
  

In 1920, four academic tax experts
6
 were assigned by the Provisional Economic and 

Finance Committee to provide a study of the issue and submitted their final report in 1923.
7
 

The report mainly addressed issues of double taxation and recommended ways to allocate the 

taxing rights among residence countries, countries of citizenship and source (or host) 

countries. This pioneering effort did not result in a multilateral convention, which the League 

of Nations’ committee considered impossible,
8
 but did result in the 1928 model convention 

on double taxation which left many details for bilateral negotiations.
 9

   

                                                        
4
 Andrew P. Morriss & Lotta Moberg, Cartelizing Taxes: Understanding the OECD’s Campaign against 

“Harmful Tax Competition,” 4 COLUM. J. TAX L. 1, 33 (2012) [hereinafter cited as  Morriss & Moberg]. 
5
 Id. and authorities there. 

6
 Professor Bruins of Rotterdam, Professor Senator Einaudi of Turin University, Professor Seligman of 

Columbia University and Sir Josiah Stamp of London University.  
7
 BRUINS ET AL., supra note 1.  

8
 Id. at 70: “[i]n the matter of double taxation in particular, the fiscal systems of various countries are so 

fundamentally different that it seems at present practically impossible to draft a collective convention, unless it 

were worded in such general terms as to be of no practical value.”  
9
 The League of Nations’ proposals were later the basis for the current OECD and UN models of tax treaties. 

MICHAEL KOBETSKY, INTERNATIONAL TAXATION OF PERMANENT ESTABLISHMENTS: PRINCIPLES AND POLICY 

150 (2011) [hereinafter cited as KOBETSKY]. 
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A. Prevention of Double Taxation 

Perhaps the most extensive project to go beyond states’ borders was the impressive network 

of bilateral treaties aimed at preventing double taxation. In tax treaties, pairs of source and 

residency countries agree on the allocation of taxing jurisdictions among them for a variety of 

transactions. For example, a source country may agree to limit its withholding taxes on, say, 

interest income and the other may provide a tax credit for the (reduced) taxes in order to 

ensure that the total level of taxation equals its standard levels.   

Ever since the League of Nations’ model treaty, international organizations have focused 

on various versions of model tax treaties for the prevention of double taxation.
10

 The League 

of Nations’ fiscal committee developed two additional models: the Mexico Draft in 1943 and 

the London Draft, in 1946,
11

 which set two different models for how to divide the tax base, in 

recognition of the fact that each of the approaches favored a different set of countries.
12

 The 

models led to over 70 bilateral Double Taxation Avoidance agreements that were signed 

during 1946-1955.
13

  

Due to the postwar expansion of economic integration and the increased concern 

regarding double taxation,
14

 the OEED
15

 was set up by countries interested in the 

harmonization of bilateral tax treaties to eliminate double taxation. The next stage – the 

OECD Model Tax Convention on Income and Capital – was published in 1977 in order to 

provide “a means of settling on a uniform basis the most common problems that arise in the 

field of international juridical double taxation.”
16

 The UN published a competing – though 

less successful – model for tax treaties in 1980 designed to accommodate the needs of 

                                                        
10

 The issue was first addressed by the Commission on International Credits at the International Financial 

Conference of 1920. See KOBETSKY, id. In 1928 the League of Nations first published the Draft Model Treaty 

on Double Taxation and Tax Evasion, see LEAGUE OF NATIONS, DRAFT MODEL TREATY ON DOUBLE 

TAXATION AND TAX EVASION (1928), 

http://www.uniheidelberg.de/institute/fak2/mussgnug/historyoftaxdocuments/normtexte/voelkerrecht/V00021.p

df.  and in 1929 established the Fiscal Committee. For a review, see e.g., KEVIN HOLMES, INTERNATIONAL TAX 

POLICY AND DOUBLE TAX TREATIES: AN INTRODUCTION TO PRINCIPLES AND APPLICATION 57 (2007) [hereinafter 

cited as HOLMES];  STEFANO SIMONTACCHI, TAXATION OF CAPITAL GAINS UNDER THE OECD MODEL 

CONVENTION: WITH SPECIAL REGARD TO IMMOVABLE PROPERTY (2007). 
11

 London and Mexico Model Tax Conventions Commentary and Text. C.88.M.88.1946.II.A.  

(Geneva, November 1946), http://setis.library.usyd.edu.au/pubotbin/toccer-

new?id=brulegi.sgml&images=acdp/gifs&data=/usr/ot&tag=law&part=15&division=div1.  
12

 THOMAS RIXEN, THE POLITICAL ECONOMY OF INTERNATIONAL TAX GOVERNANCE 96 (2008). 
13

 Adrian A. Kragen, Double Income Taxation Treaties: The OECD Draft, 52 CAL. L. REV. 306 (1964). P. 307; 

HOLMES, supra note 10.  
14

 By 1961 four reports by the name "the elimination of double taxation" had been published by the committee. 

OEEC, THE ELIMINATION OF DOUBLE TAXATION, FOURTH REPORT OF THE FISCAL COMMITTEE (1961), 

http://setis.library.usyd.edu.au/pubotbin/toccer-

new?id=oeectax.sgml&images=acdp/gifs&data=/usr/ot&tag=law&part=4&division=div1.  
15

 The Organization for European Economic Cooperation, which became the Organization for Economic 

Cooperation and Development (OECD) in 1960. 
16

 OECD, MODEL TAX CONVENTION ON INCOME AND ON CAPITAL I-1 (2010). 

http://setis.library.usyd.edu.au/pubotbin/toccer-new?id=brulegi.sgml&images=acdp/gifs&data=/usr/ot&tag=law&part=15&division=div1
http://setis.library.usyd.edu.au/pubotbin/toccer-new?id=brulegi.sgml&images=acdp/gifs&data=/usr/ot&tag=law&part=15&division=div1
http://setis.library.usyd.edu.au/pubotbin/toccer-new?id=oeectax.sgml&images=acdp/gifs&data=/usr/ot&tag=law&part=4&division=div1
http://setis.library.usyd.edu.au/pubotbin/toccer-new?id=oeectax.sgml&images=acdp/gifs&data=/usr/ot&tag=law&part=4&division=div1
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developing countries. The model, entitled “Model Double Taxation Convention between 

Developed and Developing Countries,” was designed by an ad hoc group set up for this 

purpose in 1968, based on the 1977 OECD model, and influenced by the Mexico Draft from 

1943. Revised again in 2001,
17 

the UN model reflects the fact that UN membership includes 

both (former) Soviet bloc and developing countries, whose tax systems differ from Western 

developed economies’ tax laws.
18

  

Despite the competing UN treaty, the OECD Model Tax Convention has dominated the 

international tax world for many years now.
19

 It yielded an explosion of bilateral tax treaties 

– currently more than 3,000 – principally crafted based on the OECD model.
20

 The OECD’s 

treaty serves as a platform for the negotiation of such treaties. Rough estimates are that 

approximately 75 percent of the language in actual bilateral tax treaties is identical to that of 

the OECD model. It is further estimated that close to 85 percent of world trade is affected by 

tax rules in such tax treaties.
21

 Hence, the OECD practically facilitated a significant 

convergence of the network of bilateral tax treaties, which Reuven Avi-Yonah has described 

as almost amounting to international customary law.
22

 The OECD model tax treaty continues 

to evolve, to this very day, through the Committee on Fiscal Affairs.
23

 The OECD also 

provides guidelines, commentaries and best practices that are often used to design and 

interpret treaties and laws and have therefore been viewed as “soft laws.”
24

 Lately, the OECD 

process was revised in order to allow for non-member countries, international organizations 

and interested parties to provide their input.
25

  

The conventional view on tax treaties has focused on their alleged indispensability as a 

mechanism for alleviating double taxation of international transactions. The ubiquity of these 

                                                        
17

 For more information on the UN model, and a comparison between the UN and OECD models, see JENS 

WITTENDORFF, TRANSFER PRICING AND THE ARM'S LENGTH PRINCIPLE IN INTERNATIONAL TAX LAW 249-252 

(2010). 
18

 See Morriss & Moberg, supra note 4 text to fn 74-75 and authorities there. 
19

 BRICS AND THE INTERNATIONAL TAX REGIME (Yariv Brauner & Pasquale Pistone eds., IBFD, 2015)   
20

 OECD, DEVELOPING A MULTILATERAL INSTRUMENT TO MODIFY BILATERAL TAX TREATIES 11 (2014), 

http://www.oecd-ilibrary.org/taxation/developing-a-multilateral-instrument-to-modify-bilateral-tax-

treaties_9789264219250-en.  
21

 Yariv Brauner & Pasquale Pistone, The BRICS and the Future of International Taxation, in BRICS AND THE 

INTERNATIONAL TAX REGIME (IBFD, Yariv Brauner & Pasquale Pistone ed. 2015). 
22

 Reuven S. Avi-Yonah, International tax as international law, 57 Tax L. Rev. 483 (2003.); Reuven S. Avi-

Yonah, The Structure of International Taxation: A Proposal for Simplification, 74 TEX. L. REV. 1301, 1303 

(1996), arguing that "… contrary to a priori expectations, a coherent international tax regime exists that enjoys 

nearly universal support and that underlies the complexities of the international aspects of individual countries' 

tax systems."  
23

 In an attempt to resolve the pressing issue of under-taxation, in the following years the Committee on Fiscal 

Affairs recommended several amendments to the model. Due to the recognition that the OECD model should be 

revised more often, since 1991 periodic amendments have been provided by the Committee on Fiscal Affairs. 

KOBETSKY, supra note  9.  
24

 See Allison Christians, How Nations Share, 87 IND. L. J. 1407, 1411 (2012); Morriss & Moberg, supra note 4, 

at 21. 
25

  MODEL TAX CONVENTION ON INCOME AND ON CAPITAL, supra note  16, at I-3.  

http://www.oecd-ilibrary.org/taxation/developing-a-multilateral-instrument-to-modify-bilateral-tax-treaties_9789264219250-en
http://www.oecd-ilibrary.org/taxation/developing-a-multilateral-instrument-to-modify-bilateral-tax-treaties_9789264219250-en
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treaties
26

 has led many to see them as the ultimate cooperative tool for facilitating trade and 

prosperity through the reduction of double taxation. Because it is based on the OECD model, 

however, this cooperation tends to benefit countries of residence at the expense of host 

countries (which is typically the case where OECD countries interact with developing 

countries).
27

 

Thus, while the creation of a network of bilateral tax treaties clearly signals a cooperative 

step beyond the state, criticism has been forthcoming as to how effective they are as well as 

their desirability. It has been argued that the treaties are biased against developing countries 

and work in favor of the developed countries’ “treaty-club”;
28

 that they do not actually 

increase cross-country investments;
29

 and that due to the frictions and gaps between the 

bilateral tax treaties, they may not be the optimal legal tool for achieving unity
30

 (if such 

unity is desirable). If indeed treaties do not increase investment and are biased against 

developing countries, then what is often seen as a cooperative effort to prevent the harmful 

results of a collective action problem (double taxation) is, in fact, a mechanism that serves the 

interests of developed countries, which cooperate at the expense of other countries (at least 

when compared to the distributive results of the non-treaty alternative). Hence, although 

treaties ameliorate some of the friction between national tax systems, this probably comes at 

the expense of some (read: developing) countries. Although the recent involvement of the 

                                                        
26

 It is often estimated that 85% of the world trade and investment is governed by bilateral treaties and that that 

about 75% of the language of treaties is identical to the language of the OECD model. See Yariv Brauner, What 

the BEPS?, 16 FLA. TAX REV. 55, at part II (2014), [hereinafter cited as Brauner, What the BEPS] at 7-8; 

Reuven S. Avi-Yonah, Double Tax Treaties: An Introduction, In THE EFFECT OF TREATIES ON FOREIGN DIRECT 

INVESTMENT: BILATERAL INVESTMENT TREATIES, DOUBLE TAXATION TREATIES AND INVESTMENT FLOWS (Karl 

P. Sauvant &  Lisa E. Sachs eds., 2009).  
27

 Tsilly Dagan, The Tax Treaties Myth, 32 NYU J. INT'L L. & POL. 939 (1999). 
28

 See Tsilly Dagan, Id.; Allison Christians, Tax Treaties for Investment and Aid to Sub-Saharan Africa: A Case 

Study, 71 BROOK. L. REV. 639 (2005).   
29

 The empirical debate on this question is ongoing: two waves of empirical research on the relationship 

between tax treaties and FDI. The first group of studies looked at changes in bilateral treaty status and shifts in 

the volume of FDI on a jurisdiction-by-jurisdiction basis, generally concluding that treaties do not have a 

positive effect on FDI. The next generation of studies examined whether a higher treaty count is associated 

with higher FDI in each source country, finding a positive correlation. For a recent review of the literature, see 

Fabian Brathel et al., The Relationship Between Double Taxation Treaties and Foreign Direct Investments, in 

TAX TREATIES: VIEWS FROM THE BRIDGE—BUILDING BRIDGES BETWEEN LAW AND ECONOMICS 3 (Michael 

Lang et al. eds., 2010). Their study, something of a hybrid of the previous studies, found a positive 

correlation between tax treaties and increased FDI. However, the authors emphasized that this is not 

necessarily a cause-and-effect relationship, as “[t]here are a wide range of potential endogenous factors that 

may explain both the rise in the number of treaties and the volume of FDI, as well as the fact that 

increases  in treaty numbers  appear to precede slight increases in FDI.” See also recently Joseph P. 

Daniels, Patrick O’Brien & Marc B. von der Ruhr, Bilateral Tax Treaties and US Foreign Direct Investment 

Financing Modes, INTL. TAX & PUB. FIN. 1-29 (2014) (showing increased foreign direct investment activity 

associated with treaties, but noting that the increase may – in many cases – be explained by endogenous factors 

such as the shift of certain countries to market economies; such countries needed visible signals that their 

economies have changed – thus the surge in treaties that preceded the investment). 
30

 OECD, DEVELOPING A MULTILATERAL INSTRUMENT TO MODIFY BILATERAL TAX TREATIES, supra note  20, 

http://www.oecd-ilibrary.org/taxation/developing-a-multilateral-instrument-to-modify-bilateral-tax-

treaties_9789264219250-en,  stating that: " as globalization has changed the way business is done, the gaps and 

frictions that were always present in the existing bilateral tax treaties have grown more important."   

http://www.oecd-ilibrary.org/taxation/developing-a-multilateral-instrument-to-modify-bilateral-tax-treaties_9789264219250-en
http://www.oecd-ilibrary.org/taxation/developing-a-multilateral-instrument-to-modify-bilateral-tax-treaties_9789264219250-en


 

9 
 

emerging BRICS economies may signal the beginning of a change,
31

 it is hard to describe the 

process as necessarily serving a clearly identified “community interest.”  

Other solutions to the problem of double taxation, such as a multilateral tax treaty, have 

been contemplated by some.
32

 Indeed, there have been attempts to adapt the OECD Model 

Tax Convention on Income and Capital for a multilateral format,
33

 and even some limited 

examples of such multilateral cooperation based on the model.
34

 A multilateral treaty was 

never actually achieved, however, and seems to be an overwhelming challenge, even 

assuming that it is desirable.
35

  

B. “Harmful” Tax Competition 

Double taxation was perhaps the first issue to trouble the international community regarding 

international taxation, but certainly not the only one. Soon after the launch of the treaty 

project, the focus moved to tax competition. Countries – in particular developed states – were 

becoming concerned with the increasing ability of their residents – individuals and MNEs – 

to shift their activities as well as their profits to other, more attractive jurisdictions.
36

  

States that had formerly supported the liberalization of trade between countries started to 

realize that they could not fight tax competition unilaterally.
37

 The OECD embarked on a 

widespread project to fight what was later entitled “harmful tax competition.”
38

 Arguably 

                                                        
31

  As Yariv Brauner describes it: “…the emerging economies—particularly China, India, and Brazil—have 

taken a more active role in the shaping of the international tax regime, despite not being OECD members. This 

has resulted in a reversal of the trend towards maximizing residence taxation mentioned above. Recent years 

have been marked by the OECD’s attempts to increasingly permit source taxation. There is some controversy 

over the exact drivers, motivations, and magnitude of this reversal of trend, yet there should be little debate 

about its direction and the importance of the actions by the abovementioned countries to effectuate it.” 

Brauner, What the BEPS, supra note  26, at 9.  
32

 For instance, see:  Yariv Brauner, An International Tax Regime in Crystallization, 56 TAX L. 

REV. 259 (2003), calming that: " Tax treaties are mainly bilateral and therefore limited in scope…", and calling 

for a truly global approach [hereinafter cited as Brauner, An International Tax Regime in Crystallization]; 

OECD, DEVELOPING A MULTILATERAL INSTRUMENT TO MODIFY BILATERAL TAX TREATIES, supra note  20, at 

11.  
33

 Brauner, An International Tax Regime in Crystallization, id.; HOLMES, supra note 10, at 64. The OECD's 

committee on fiscal affairs determined that the development of a multilateral tax convention would be a much 

greater challenge. 
34

 An example of such an attempt is the Nordic double tax treaty signed in 1998. The treaty applies in the 

relations between Denmark, Finland, Iceland, Norway and Sweden. For more information, see: Marjaana 

Helminen, Scope and Interpretation of the Nordic Multilateral Double Taxation Convention, 61 BULL. INT'L 

TAX'N 23 (January, 2007).  
35

 However, the OECD's Committee on Fiscal Affairs did recognize the possibility of using the Model 

Convention as a basis of such multinational agreements. (MODEL TAX CONVENTION ON INCOME AND ON 

CAPITAL, supra note  16, at I-11.) 
36

  Brauner, What the BEPS, supra note  26.   
37

 See generally Morriss & Moberg, supra note 4, at 34-38 (describing generally the U.S., France and 

Germany’s growing support for multilateral action when faced with the constraints of a more globalized 

economy);  
38

 The OECD produced two 1987 reports on the issues, OECD, Tax Havens: Measures to Prevent Abuse by 

Taxpayers, in INTERNATIONAL TAX AVOIDANCE AND EVASION: FOUR RELATED STUDIES 19 (1987); OECD, 
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such “harmful” tax competition was eroding national tax bases, shifting tax burdens to 

immobile factors, and hampering redistributive goals.
39

 The fight against tax competition 

attracted a lot of attention and sparked a serious attempt to initiate multilateral cooperation. 

The multilateral effort culminated in the 1998 report on harmful tax competition: an 

emerging global issue.
40

 The report was indicative not only of a shift towards multilateral 

action, but also a shift within the OECD “away from the past practice of articulating 

problems and recommending general solutions to pursuing a coordinated and active effort to 

counteract tax avoidance and evasion, to reduce financial privacy, and to influence states to 

end ‘unfair’ tax competition.”
41

 Following a rise in the popularity of tax havens and tax 

evasion,
42

 the initial line of attack was an attempt to tackle the problem through the 

coordination of permissible and impermissible policies. As the report notes, “countries should 

remain free to design their own tax systems […] as long as they abide by internationally 

accepted standards.” Specifically, the report condemned the use of tax policies to attract 

capital from another country, and set out a list of factors to determine whether a preferential 

regime is potentially harmful and four key factors to define “tax havens.”
43

 The OECD 

created a Forum on Harmful Tax Practices, which was assigned with the mission of 

                                                                                                                                                                            
Taxation and the Abuse of Bank Secrecy, in INTERNATIONAL TAX AVOIDANCE AND EVASION: FOUR RELATED 

STUDIES 107 (1987).  
39

 OECD, HARMFUL TAX COMPETITION AN EMERGING GLOBAL ISSUE 14 (1998), available at 

http://www.oecd.org/tax/transparency/44430243.pdf. The European Union as well introduced a code of conduct 

aimed at tackling harmful tax competition and coordinate action on the European level. In 1996 the European 

Economic and Financial Affairs Council (ECOFIN) decided to try and seek a coordinated solution for harmful 

tax competition. In 1997 The Code of Conduct for business taxation was adopted. 98/C 2/01 CONCLUSION OF 

THE COFIN COUNCIL MEETING, 12/1/1997,  available at: 

http://ec.europa.eu/taxation_customs/resources/documents/coc_en.pdf. For a review on the existing tax 

cooperation within the EU, and International tax cooperation discussions, see: COMMUNICTION FROM THE 

COMMISSION TO THE EUROPEAN PARLIAMENT AND THE EUROPEAN ECONOMIC AND THE SOCIAL COMMITTEE, 

available at . 
40

 HARMFUL TAX COMPETITION AN EMERGING GLOBAL ISSUE, id.: “Globalization has, however, also had the 

negative effects of opening up new ways by which companies and individuals can minimize and avoid taxes and 

in which countries can exploit these new opportunities by developing tax policies aimed primarily at diverting 

financial and other geographically mobile capital. These actions induce potential distortions in the patterns of 

trade and investment and reduce global welfare. As discussed in detail below, these schemes can erode national 

tax bases of other countries, may alter the structure of taxation (by shifting part of the tax burden from mobile to 

relatively immobile factors and from income to consumption) and may hamper the application of progressive 

tax rates and the achievement of redistributive goals. Pressure of this sort can result in changes in tax structures 

in which all countries may be forced by spillover effects to modify their tax bases, even though a more desirable 

result could have been achieved through intensifying international co-operation. More generally, tax policies in 

one economy are now more likely to have repercussions on other economies.” 
41

 Morriss & Moberg, supra note 4, at 43. 
42

 Allison Christians, Avoidance, Evasion, and Taxpayer Morality, 44 WASH. U. J. L. & POL’Y 39 (2014). 

[hereinafter cited as Allison Christians, Taxpayer Morality].  p.5. 
43

 HARMFUL TAX COMPETITION AN EMERGING GLOBAL ISSUE, supra note 40, at chap. 2, p. 19. "[the chapter] 

ddiscusses the factors to be used in identifying, within the context of this Report, tax-haven jurisdictions and 

harmful preferential tax regimes in non-haven jurisdictions. It focuses on identifying the factors that enable tax 

havens and harmful preferential tax regimes in OECD Member and non-member countries to attract highly 

mobile activities, such as financial and other service activities. The Chapter provides practical guidelines to 

assist governments in identifying tax havens and in distinguishing between acceptable and harmful preferential 

tax regimes."  

http://www.oecd.org/tax/transparency/44430243.pdf
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blacklisting tax havens, including those involving non-OECD economies.
44

 A series of 

related reports followed, naming harmful regimes and calling for sanctions against 

uncooperative states.
45

 The list of “harmful tax jurisdictions” contemplated by the OECD and 

the agreements signed with some tax havens were perceived as “a visible sign of the project’s 

success.”
46

  

However, criticism raised by offshore jurisdictions
47

 as well as political pressure within 

the OECD and in participating countries
48

 weakened the support,
49

 until “by 2005, the project 

against harmful tax competition was barely alive.”
50

 When the support for setting such 

standards started to decline, the OECD took up another target – tax evasion – and turned its 

focus to transparency. The standards set by the harmful tax competition report were replaced 

by a call for information sharing and transparency.
51

 

C. Information Sharing and Transparency 

1. Bilateral Instruments 

Traditional treaties for the prevention of double taxation often include sections that require 

the signatory states to provide each other information upon request.
52

 In 2002
53

 the OECD 

                                                        
44

 OECD, HARMFUL TAX COMPETITION, available at  
45

Allison Christians, Sovereignty, Taxation, and Social Contract, 18 MINN. J. INT'L L. 99, 127–136 (2009). 

[hereinafter Allison Christians, Sovereignty, Taxation, and Social Contract]; OECD, ACTION PLAN 5: 

COUNTERING HARMFUL TAX PRACTICES MORE EFFECTIVELY 17, 18  (2014).  
46

 Morriss & Moberg, supra note 4, at 47. 
47

 Id. at 50; OECD, TAX CO-OPERATION: TOWARDS A LEVEL PLAYING FIELD (2006), available at  
48

 Allison Christians, Taxpayer Morality, supra note 42, at 6. 
49

 OECD countries and the offshore financial centers began negotiating on a multilateral basis, where the OECD 

agreed to avoid targeted sanctions until OECD members themselves comply with the standards. See Morriss & 

Moberg, supra note 4, at 50. 
50

 Morriss & Moberg, supra note 2, at 51 
51

 “A country would be removed from tax haven blacklists by having in place at least twelve tax information 

exchange agreements (TIEAs) pursuant to OECD-drafted model language“. Allison Christians, Taxpayer 

Morality supra note 42, at 6. 
52

 MODEL TAX CONVENTION ON INCOME AND ON CAPITAL, supra note 52, at I-11, Sec. 26.  
53

 Efforts on the exchange of information actually date back to 1977, when the EU has introduced a few steps 

towards cooperation on enforcement and transparency of information, available at 

http://ec.europa.eu/taxation_customs/taxation/tax_cooperation/mutual_assistance/direct_tax_directive/index_en.

htm. In 1977 the Council approved a Directive meant to provide mutual assistance between national tax 

authorities (see 77/799/EEC,  Taxation and customs union, overview, 

http://ec.europa.eu/taxation_customs/taxation/company_tax/gen_overview/index_en.htm), which was replaced 

in 2011 by another Council Directive 2011/16/EU, which aligned standards for transparency and exchange of 

information on request with the international standards. The directive was amended again in 2014, by the 

Council Directive 2014/107/EU, "extending cooperation between tax authorities to automatic exchange of 

financial account information." See: EU, ENHANCED ADMINISTRATIVE COOPERATION IN THE FIELD OF (DIRECT) 

TAXATION (2011), with amendments as adopted in 2014) 

http://ec.europa.eu/taxation_customs/taxation/tax_cooperation/mutual_assistance/direct_tax_directive/index_en.

htm.  

In 2003 the EU famously endorsed the directive on the taxation of savings; Council Directive 2003/ 48, 

Taxation of Savings Income in the Form of Interest Payments, 2003 O.J. (L 157) 38 (Savings Directive); the 

EUSD "mandates… that member states either exchange information with one another or impose a withholding 

tax to be deducted from interest income.” Itai Grinberg believes that it could be a forerunner of broader 

http://ec.europa.eu/taxation_customs/taxation/tax_cooperation/mutual_assistance/direct_tax_directive/index_en.htm
http://ec.europa.eu/taxation_customs/taxation/tax_cooperation/mutual_assistance/direct_tax_directive/index_en.htm
http://ec.europa.eu/taxation_customs/taxation/company_tax/gen_overview/index_en.htm
http://ec.europa.eu/taxation_customs/taxation/tax_cooperation/mutual_assistance/direct_tax_directive/index_en.htm
http://ec.europa.eu/taxation_customs/taxation/tax_cooperation/mutual_assistance/direct_tax_directive/index_en.htm
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released the Tax Information Exchange Agreements (TIEAs), a model agreement the purpose 

of which was to promote international cooperation in tax matters through exchange of 

information.
54

 The agreement grew out of the harmful tax competition project, in an attempt 

to enable countries to access information about their own residents’ investments in tax 

havens,
55

 and countries were required to sign 12 TIEAs in order to be removed from the tax 

haven blacklist of harmful tax jurisdictions.
56

 The model – endorsed by many countries
57 –

 is 

not a binding instrument, but rather a model agreement that provides a “basis for an 

integrated bundle of bilateral treaties.” A party to the multilateral agreement will only be 

bound by the agreement vis-à-vis the specific parties with which it agrees to be bound.
58

  

Concerns that were raised by tax haven countries, which sought a voice in the coercive 

process of listing tax havens and requiring TIEA negotiation, led to the establishment of the 

Global Forum on Transparency and Tax Information Exchange.
59

 At first designed only to 

track the signing of TIEAs, the forum now moved on to a peer-review process, 

“unprecedented in scale and depth,”
60

 of domestic laws to enable the practical 

implementation of the agreements. 

The 2008 financial crisis brought with it a new wave of cooperation, focusing on 

transparency standards and a requirement for exchange of information. Article 26 of the 

OECD’s model tax convention, settings standards for exchange of information on request, 

was updated in 2012. The update extends the authorities’ ability to demand information 

                                                                                                                                                                            
international cooperation, but that hope has yet to be realized (Itai Grinberg, Beyond FATCA: An Evolutionary 

Moment for the International Tax System, 13 (working paper)). According to Grinberg, "Most countries within 

the EU adopted the information exchange regime. The three EU member bank secrecy states adopted the 

withholding tax system, as did many of the ten dependent territories of the UK and the Netherlands, including 

the Channel Islands." 
54

 OECD, EXCHANGE OF INFORMATION, TAX INFORMATION EXCHANGE AGREEMENTS (TIEAS) (2002), 

http://www.oecd.org/ctp/exchange-of-tax-information/taxinformationexchangeagreementstieas.htm. The 

Convention was developed by the OECD and the Council of Europe and was based on the first draft prepared by 

the Committee on Fiscal Affairs. MODEL TAX CONVENTION ON INCOME AND ON CAPITAL, supra note  16, at I-

11; OECD CONVENTION ON MUTUAL ADMINISTRATIVE ASSISTANCE IN TAX MATTERS (1988), with amendments 

as adopted in 2010), http://www.oecd.org/tax/exchange-of-tax-

information/conventiononmutualadministrativeassistanceintaxmatters.htm.  
55

 Miranda Stewart, International tax, the G20 and Asia Pacific, 1 ASIA & PAC.  POL'Y STUD. 484, 490 (2014).  
56

 Allison Christians, Taxpayer Morality, supra note 42, at 6;  Miranda Stewart, International tax, id.  
57

 For a complete list see http://www.oecd.org/ctp/harmful/43775845.pdf. 
58

 OECD, AGREEMENT ON EXCHANGE OF INFORMATION ON TAX MATTERS, Section 5 of the introduction (2002),  

http://www.oecd.org/ctp/exchange-of-tax-information/2082215.pdf; for a list of the bilateral treaties signed see 

http://www.oecd.org/tax/transparency/exchangeoftaxinformationagreements.htm.  
59

 Global Forum,  www.oecd/tax/transparency.  Stewart, supra note 55, at 490 describes the forum: ”The Global 

Forum was restructured at its meeting in Mexico in 2009 to give all country members an equal vote, even 

though technically it  remains a  program initiated by the OECD. Member countries contribute to 

administrative costs, with the bulk of funding coming from OECD member countries. The Forum is open to all 

and now has a member- ship of 121 countries, plus the EU and numerous international organizations as 

observers. The TIEA process and the Global Forum directly  engage  national  tax  agencies  with each other. 

However, the Forum is a ‘soft’ institution in the sense that it has no rule-making or administrative power of its own 

and is not sup- ported by any multilateral treaty or other delegated legal authority”  
60

 Stewart, id.  

http://www.oecd.org/ctp/exchange-of-tax-information/taxinformationexchangeagreementstieas.htm
http://www.oecd.org/tax/exchange-of-tax-information/conventiononmutualadministrativeassistanceintaxmatters.htm
http://www.oecd.org/tax/exchange-of-tax-information/conventiononmutualadministrativeassistanceintaxmatters.htm
http://www.oecd.org/ctp/harmful/43775845.pdf
http://www.oecd.org/ctp/exchange-of-tax-information/2082215.pdf
http://www.oecd.org/tax/transparency/exchangeoftaxinformationagreements.htm
http://www.oecd/tax/transparency.
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regarding a group of taxpayers, without having to name specific taxpayers,
61

  and countries 

were re-encouraged by the global forum to sign bilateral TIEAs.
62

 

2. The (Multilateral) Convention on Mutual Administrative Assistance in Tax Matters, 

In 2010 the G-20 also called upon the global forum to amend the Convention on Mutual 

Administrative Assistance in Tax Matters.
63

 Originally developed in 1988 in order to align it 

with the international standard on exchange of information on request and to open it to all 

countries, the OECD convention did not gain much success until its amendment in 2010, 

upon which over 60 countries have signed it.
64

 With the support of the G-20, who recently 

called on all countries to sign the treaty without delay, the convention is gaining more and 

more recognition.
65

   

An interesting development on the exchange in information front is the attempt to develop 

an automatic standard for the exchange of information. Recall that the exchange of 

information under TIEAs, like its predecessor – mutual assistance under bilateral tax treaties 

– focuses on providing information “on demand.” That is, a country is in compliance when it 

properly responds to a request for information by a treaty partner to provide the specific 

information it has on hand.
66

 The current efforts are attempting to push states to actively 

collect specific information and share it with other states. The multilateral convention 

therefore sets out on-demand spontaneous exchange of information. It further expands 

cooperation “to provide for all possible forms of administrative co-operation between States 

in the assessment and collection of taxes, in particular with a view to combating tax 

                                                        
61

 OECD, Tax: OECD Updates OECD Model Tax Convention to Extend Information Requests to Groups 

(18/07/2012), 

http://www.oecd.org/ctp/taxoecdupdatesoecdmodeltaxconventiontoextendinformationrequeststogroups.htm.  
62

 Between 2008 and 2011 700 TIEA treaties were signed. This surge is explained not only by the financial 

crisis but also by the UBS bank and other tax haven scandals. See T. A. Van Kampen & L. J. RIJKE, The 

Kredietbank Luxembourg and the Liechtenstein tax affairs: Notes on the balance between the exchange of 

information between states and the protection of fundamental rights, 5 EC. TAX REV. 221 (2008).  
63

 The 1988 OECD Convention on Mutual Administrative Assistance in Tax Matters was amended with a new 

protocol (see OECD & COUNCIL OF EUR., PROTOCOL AMENDING THE CONVENTION ON MUTUAL 

ADMINISTRATIVE ASSISTANCE IN TAX MATTERS (2011), http://www.oecd.org/ctp/exchange-of-tax-

information/ENG-Amended-Convention.pdf) and countries were expected to sign it. Under the 2009 criteria of 

the Global Forum, a jurisdiction had to have signed twelve bilateral agreements on information exchange (called 

Tax Information Exchange Agreements, or TIEAs) to be whitelisted, a somewhat meaningless numerical quota 

that encouraged agreements between some odd couple jurisdictions. 
64

 For a complete list of participating jurisdictions, see http://www.oecd.org/ctp/exchange-of-tax-

information/Status_of_convention.pdf 
65

 Morriss & Moberg, supra note  4, at 55 stress the unique multilateral nature of the convention: “Because it is 

multilateral, jurisdictions do not negotiate over adapting the provisions to the particulars of their circumstances 

but can only alter their obligations by making reservations, which can be withdrawn later. Moreover, as a 

country enters the convention, it enters an agreement with all prior signatories… The updated Convention may 

be limited to issues of disclosure and transparency, but it is a large step towards reaching the goal of a tax 

agreement including all countries of the world.”; Stewart, International tax, supra note 55, at 491, notes the 

establishment of a coordinating body of representatives of the national revenue agencies, and argues that “this 

coordinating body has the potential to develop greater powers and institutional character.” 
66

 AGREEMENT ON EXCHANGE OF INFORMATION ON TAX MATTERS, supra note 56. 

http://www.oecd.org/ctp/taxoecdupdatesoecdmodeltaxconventiontoextendinformationrequeststogroups.htm
http://www.oecd.org/ctp/exchange-of-tax-information/ENG-Amended-Convention.pdf
http://www.oecd.org/ctp/exchange-of-tax-information/ENG-Amended-Convention.pdf
http://www.oecd.org/ctp/exchange-of-tax-information/Status_of_convention.pdf
http://www.oecd.org/ctp/exchange-of-tax-information/Status_of_convention.pdf
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avoidance and evasion. This co-operation ranges from exchange of information to the 

recovery of foreign tax claims.”
67

  

3. Automatic Exchange of Information 

Since 2012 there have been efforts to promote an automatic system for information exchange 

– one that goes beyond the passive compliance “upon demand” to impose affirmative duties 

to collect and send information. France, Germany, Italy, Spain, the United Kingdom and the 

United States, later joined by the rest of the G-20, started developing an automatic 

multilateral tax information exchange
68

 that would require states to periodically share bulk 

taxpayer information. The support for automatic exchange of information led to the OECD’s 

report “A Step Change in Tax Transparency,”69 which set forth the practical steps towards 

the application of the model and later served as the basis for the Standard for Automatic 

Exchange of Financial Account Information in Tax Matters, released in 2014.70 The G-20 

finance ministers endorsed the Common Reporting Standard for automatic exchange of tax 

information, and all 34 member countries of the OECD along with several nonmember 

countries endorsed it.  More than 65 jurisdictions have publicly committed to 

implementation, with more than 40  having committed to a specific and ambitious timetable 

that would lead to the first automatic information exchanges in 2017 (early adopters).
71

  

D. BEPS 

What was formerly described as the international tax regime also underwent significant 

changes in recent years, “leading some to suspect its demise.”
72

  

The recent BEPs action plan summarized it nicely:  

Taxation is at the core of countries’ sovereignty, but the interaction of domestic tax 

rules in some cases leads to gaps and frictions. When designing their domestic tax 

rules, sovereign states may not sufficiently take into account the effect of other 

                                                        
67

 OECD & COUNCIL OF EUROPE, TEXT OF THE REVISED EXPLANATORY REPORT TO THE CONVENTION ON 

MUTUAL ADMINISTRATIVE ASSISTANCE IN TAX MATTERS AS AMENDED BY THE PROTOCOL (2010). 
68

 OECD, STANDARD FOR AUTOMATIC EXCHANGE OF FINANCIAL ACCOUNT INFORMATION IN TAX MATTERS 

(2014)  

(hereinafter cited as STANDARD FOR AUTOMATIC EXCHANGE OF FINANCIAL ACCOUNT INFORMATION). 
69

 See OECD, A STEP CHANGE IN TAX TRANSPARENCY (2013), http://www.oecd.org/ctp/exchange-of-tax-

information/taxtransparency_G8report.pdf.  
70

 STANDARD FOR AUTOMATIC EXCHANGE OF FINANCIAL ACCOUNT INFORMATION, supra note 68, at 10. 
71

  Another global initiative for knowledge sharing and tax cooperation is the International Tax Dialogue (ITD), 

a joint initiative of the European Commission (EC), Inter-American Development Bank (IDB), International 

Monetary Fund (IMF), Organization for Economic Cooperation and Development (OECD), World Bank 

Group and Inter-American Center of Tax Administrations (CIAT).ITD WEB, 

http://www.itdweb.org/Pages/AboutUs.aspx.  
72

 Brauner, What the BEPS, supra note 26, at   9. 

http://www.oecd.org/ctp/exchange-of-tax-information/standard-for-automatic-exchange-of-financial-information-in-tax-matters.htm
http://www.oecd.org/ctp/exchange-of-tax-information/standard-for-automatic-exchange-of-financial-information-in-tax-matters.htm
http://www.oecd.org/ctp/exchange-of-tax-information/automatic-exchange-financial-account-information-common-reporting-standard.pdf
http://www.oecd.org/ctp/exchange-of-tax-information/automatic-exchange-financial-account-information-common-reporting-standard.pdf
http://www.oecd.org/tax/transparency/AEOI-early-adopters-statement.pdf
http://www.oecd.org/ctp/exchange-of-tax-information/taxtransparency_G8report.pdf
http://www.oecd.org/ctp/exchange-of-tax-information/taxtransparency_G8report.pdf
http://www.itdweb.org/Pages/AboutUs.aspx
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countries’ rules. The interaction of independent sets of rules enforced by sovereign 

countries creates frictions, including potential double taxation for corporations 

operating in several countries. It also creates gaps, in cases where corporate income is 

not taxed at all, either by the country of source or the country of residence, or is only 

taxed at nominal rates… 

Inaction in this area would likely result in some governments losing corporate tax 

revenue, the emergence of competing sets of international standards, and the 

replacement of the current consensus-based framework by unilateral measures, which 

could lead to global tax chaos marked by the massive re-emergence of double 

taxation. In fact, if the Action Plan fails to develop effective solutions in a timely 

manner, some countries may be persuaded to take unilateral action for protecting their 

tax base, resulting in avoidable uncertainty and unrelieved double taxation.
73

 

The recent revenue crisis
74

 incentivized the G-20 ministers of finance to initiate a 

coordinated fight against “base erosion and profit shifting.” The G-20 leaders have agreed 

that multilateralism is of great importance, and initiated a search for solutions problem 

(BEPS) and resolving the global economy’s difficulties.
75

 The OECD took upon itself what 

may be the most ambitious international tax challenge yet, through an initial report and 15 

action plans on key subjects of concern for international tax policymakers to be delivered 

within a very short period.
76

 The 2013 action plan of the BEPS Project stated: “The BEPS 

project marks a turning point in the history of international co-operation on taxation.”
77

 It 

                                                        
73

 See e.g., OECD, ACTION PLAN ON BASE EROSION AND PROFIT SHIFTING 11 (2013), 

http://www.oecd.org/ctp/BEPSActionPlan.pdf.   
74

 Yariv Brauner notes two primary developments that manifest said demise: first is the active role taken by 

emerging economies, resulting in a reversal of the trend towards maximizing residence taxation, and thus 

reducing the level of convergence and standardization within the international tax regime; second is the 

increasing independence of MNEs, permitting them to avoid states’ regulatory powers, which the international 

tax regime was unable to prevent. Brauner, What the BEPS, supra note 26, at 9-10. 
75

 G20, G20 LEADERS DECLARATION, at 48 (G20 at Los Cabos, Mexico, June 18-19, 2012); Brauner, What the 

BEPS, supra note  26, at 4.  
76

 Action 15 in particular raises an intriguing option of developing a multilateral hard law instrument for the 

updating of bilateral tax treaties. The action plan states: “Action 15 of the BEPS Action Plan provides for an 

analysis of the tax and public international law issues related to the development of a multilateral instrument to 

enable countries that wish to do so to implement measures developed in the course of the work on BEPS and 

amend bilateral tax treaties. On the basis of this analysis, interested countries will develop a multilateral 

instrument  designed  to  provide  an  innovative  approach  to  international tax matters, reflecting the rapidly 

evolving nature of the global economy and the need to adapt quickly to this evolution. The goal of Action 

15 is to streamline the implementation of the tax treaty-related BEPS measures. This is an innovative approach 

with no exact precedent in the tax world, but precedents for modifying bilateral treaties with a multilateral 

instrument exist in various other areas of public international law. Drawing on the expertise of public 

international law and tax experts, the present report explores the technical feasibility of a multilateral hard law 

approach and its consequences on the current tax treaty system. The report identifies the issues arising 

from the development of such an instrument and provides an analysis of the international tax, public 

international law, and political issues that arise from such an approach. It concludes that a multilateral 

instrument is desirable and feasible, and that negotiations for such an instrument should be convened quickly.” 
77

 OECD, ACTION PLAN ON BASE EROSION AND PROFIT SHIFTING, (Sept. 19, 2013), 

http://www.oecd.org/ctp/BEPSActionPlan.pdf.  . pp. 25, 29-40. 
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promises to “develop a new set of standards to prevent BEPS issues such as double non-

taxation through hybrid mismatch arrangements, base erosion via interest deductions, or 

artificial profit shifting through transfer pricing”
78

 on an unprecedented schedule. The widely 

anticipated deliverables were indeed delivered on schedule.
79

 

These are certainly exciting and confusing times for international taxation. Whether or not 

the BEPS project signals a new phase in international cooperation on tax matters is yet to be 

seen.
80

 Some parts of the project seem like mere tweaking old concepts of international 

taxation, in an effort to curtail tax planning. Other parts – of a more declarative nature – 

seemingly aim at a serious multilateral accord to facilitate a new and updated multilateral 

regime. Observers of the project as well seem apprehensive; Yariv Brauner has urged the 

OECD to pursue the project as a collaborative effort that provides a holistic rather than ad 

hoc approach to the challenges of international taxation, and to endorse innovative 

solutions.
81

 He further argues that “a narrow reading of the BEPS charge, if it is interpreted 

into limited deliverables and minor revisions of the rules of the international tax regime, will 

signal a failure of the project.”
82

 Philp Baker has recently argued that for the OECD to 

preserve its dominance over the international tax regime it needs to deliver a meaningful 

reform through the BEPS projects.
83

  

The jury is still out on how successful these efforts may be. In spite of the public support 

of OECD countries, some concerns were raised lately by U.S. officials
84

 and the EU has 

revived its Common Consolidated Corporate Tax Base proposal , leading some to wonder 

whether the EU is getting cold feet.
85

 

 

                                                        
78

 OECD/G20 BASE EROSION AND PROFIT SHIFTING PROJECT INFORMATION BRIEF 4 (2014), 

http://www.oecd.org/ctp/beps-2014-deliverables-information-brief.pdf.  
79

 for the final reports see http://www.oecd.org/ctp/beps-2015-final-reports.htm. 
80

 See e.g., Philip Baker, Is There a Cure for BEPS?, 5 BRJT. TAX REV. 605 (2013). 
81

 Brauner, What the BEPS, supra note 26,  at 4. 
82

 Id. at 56.  After the publication of the BEPS deliverables, in the context of tax treaties, he argued that: 

“despite the fanfare around it,7 the outcome of the BEPS project is unlikely to be dramatic, at least in the short 

term. Beyond a period of increased legal uncertainty and perhaps an atmosphere of more aggressive 

enforcement by some countries,8  it expects little substantive change in tax treaties. The challenges to the 

dominance of the OECD and the richest countries in the world would likely be assuaged with marginal 

concessions, most or all of which not affecting tax treaties.” See Yariv Brauner, Treaties in the Aftermath of 

BEPS, Brooklyn Journal of International Law (forthcoming, 2016).  
83

 Baker, supra note 80. [ADD ARTICLES FROM BRITISH TAX REVIEW] 
84

 See e.g., The critique of Robert Stack at the June 10-11 International Tax Conference in Washington, TAX 

NOTES INTERNATIONAL 1015 (June 15
th

 2015). See also Stuart Gibson, Is the EU out to Scuttle BEPS? TAX 

NOTES INTERNATIONAL 1065 (June 22
nd

 2015).  
85

 Gibson, id.  
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II. DO CURRENT EFFORTS ON INTERNATIONAL TAXATION REPRESENT A COMMUNITY 

INTEREST? 

The discussion above demonstrates the nature of the issues that have been put on the 

international agenda. Initial concerns focused on problems of double taxation. These gave 

way to concerns regarding “harmful” tax competition, and when attempts to solve the 

problem failed, policymakers settled for exchange of information. The current BEPS 

initiative continues the efforts on the transparency front by focusing on what it entitles “gaps 

and frictions” between national tax systems that allow for tax arbitrage and tax avoidance and 

cause the erosion of national tax bases. No doubt these issues have occupied the discussion in 

international tax both domestically (when states were considering their unilateral and bilateral 

positions regarding cross-border activity) as well as in various international forums (most 

prominently the OECD, but also, as explained, the league of nations, and G-20 among 

others).  But to what extent do such issues actually reflect a community interest? And what is 

the community interest on these issues anyway?  More specifically, I ask, to what extent do 

they (and in particular the solutions suggested for them) actually take into account the interest 

of the community as a whole or simply use the collective interest as a leverage in order to 

promote the interests of (some of) the countries involved?  

The following section will discuss these questions and focus on what may be the 

community’s best interest. I will argue that where tax policy is concerned there is no clear 

“textbook answer” regarding the best way to tax internationally.
86

 A good way to tax is 

mostly a choice regarding the desirable equilibrium among a variety of normative goals. In 

the domestic context we usually trust the political system to make these choices. On the 

international level, in the absence of an obvious decision making forum, the answer is 

unclear.Moreover, because international organizations (and specifically the OECD) distinctly 
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represents the interests of developed countries, there is an actual risk that the latter’s interest 

(and even more so the weakest segments within them) will not be properly represented in the 

discourse.  

In the absence of such a forum, two proxies are often endorsed as inevitably good, or at 

least not inevitably harmful. First, it is often argued that when states cooperate to endorse 

certain measures, such measures must be good for the whole community. Second, it is often 

argued that – even if the ultimate goal is not entirely clear – some measures, those aimed at 

preventing transaction costs and other market failures, should not be controversial. In what 

follows I challenge both claims: first, I argue that although cooperation among nations is 

often praised for promoting the collective interest, this is not necessarily the case, and 

therefore cooperation should not be automatically endorsed. Cooperation is desirable, I argue, 

only as long as it is aimed at promoting desirable goals. I briefly discuss the goals of 

international taxation, and conclude that there is no obvious answer as to what these goals 

may be. Thus, it is unclear whether cooperation should be endorsed or, perhaps, tax 

competition should be encouraged instead. Second, I point to a potential “second best 

problem” that casts doubt on the efforts to single out specific market failures and treating 

them independently. 

A. Cooperation is an Instrument, not a Goal 

Faced with competition between countries for residents and investments, policymakers and 

scholars often advocate cooperation, claiming that (only) a cooperative multilateral solution 

can provide a way to overcome the ailments of international taxation.
87

 A cooperative 

solution, it is often assumed, is essentially justified, as it reflects the will of all parties 

involved. Indeed, cooperation, touted as a universally beneficial strategy, is a significant tool 

in promoting the collective good and building trust among a group of actors. As noted above, 

some notable international efforts on the tax front have been possible only due to 

cooperation. And yet, contrary to conventional rhetoric, cooperation should not be confused 

with community interests. Cooperation per se is not inherently virtuous. It depends on the 

goals of such cooperation. While the theme of cooperation is often promoted as requiring no 

justification, and countries are simply expected to cooperate, I argue that cooperation is not – 

and should not – be viewed as a good in itself. Although it is true that competition may 

curtail states’ ability to collect taxes and encourage beggar-thy-neighbor moves, cooperation 
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as well may entail inefficiencies and potentially regressive results, both among and within 

states. In fact, it is often used (or some would say, abused) to conceal underlying interests. 

The dominance of OECD countries in facilitating international tax issues is particularly 

noteworthy. Cooperation, when it promotes the interests of OECD countries, can be 

described as a cartel;
88

 and while cartelistic cooperation is good for the cooperating actors, it 

is good for neither their competitors nor the “consumers” (i.e., taxpayers). 

The first challenge for community interests in international tax is thus a substantive one: 

what are the community interests to be promoted? [Where are we headed?] The second 

challenge is one of mechanical design: which is the best international tax mechanism to 

promote desirable goals on international taxation? [How do we get there?] Cooperation 

concerns the second challenge. It cannot provide us with an answer to the first. Thus, to start 

the debate with cooperation is to start from the middle. We need first to determine what is 

(and should be) the community’s interest and only then design the (best) way to promote it. 

The community’s interest, however, is far from clear in international taxation. 

B. Setting the Goals: What is the Community Interest in International Taxation? 

If cooperation in itself is no indication of a community interest, what is the community 

interest? International taxation does not present an obvious goal that may serve as the 

backdrop for examining the desirability (from a community perspective) of international tax 

policies. To start with, it is unclear whether the community’s interest is to support sovereign 

authority to tax independently or to limit sovereign powers on that front (and whether all 

sovereigns should deserve equal respect). Moreover, there is no one answer as to the optimal 

level for the provision of public goods and services (including a social welfare net). It is 

equally unclear at which level it is proper to apply considerations of justice – the global or the 

national.  

In traditional (domestic) tax policy analysis there are a number of goals that income 

taxation should consider. Efficiency and distributive justice are widely agreed to be important 

parts of any tax policy, and, as I have argued elsewhere, other goals, such as national identity, 

community (in the interpersonal sense), and even democratic participation may prove 

important as well.
89

 These goals are hard to reconcile (and to agree on) on a national level. 

They are doubly hard to pin down on a global scale.   
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Consider justice, for example. Political philosophers mull over the question of 

international distributive justice, proposing a wide variety of approaches to what justice may 

mean on a global scale. The main controversy has arisen over the relevant scope of 

redistribution. Should distributive justice be promoted – as a matter of principle – on a 

national level only or on a global scale as well? Cosmopolitans and supporters of political 

justice represent the two polar extremities on the spectrum of ideas supporting global 

justice.
90

 The debate is far from settled and the question whether community obligations 

ought to be for promoting justice among the entire people of the world or the international 

community should empower each sovereign to provide political justice is fiercely debated.   

Efficiency too involves significant normative choices. While increasing the global welfare 

pie may be an unobjectionable goal (at least where the international community is 

concerned), serious challenges emerge both on the normative level, and on the 

implementation front – where cooperation may prove rather challenging given the 

decentralized nature of international tax decision-making. For example, it is unclear whether 

cooperation or competition is the way to promote efficiency. Although coordination is indeed 

likely to improve governments’ ability to collect taxes for public goods, to curtail tax 

arbitrage and the potential for tax evasion, tax competition (the nemesis of harmonization) 

promotes other important efficiency goals, such as matching public goods with individual 

preferences, decreasing governmental waste, and overcoming political constraints that impel 

governments to provide benefits to certain groups in society and not to others. But even if 

cooperation were indisputably welfare-promoting, its promotion could be problematic in light 

of the collective action problems among states.   

Ordinarily, we trust the political system (despite its clear deficiencies) to balance these 

normative goals and the coercive power of the state to enforce cooperation. The current 
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international tax regime, however, lacks a clear forum that may resolve such dilemmas and 

enforce its decisions. Nor can a clear and independent global leadership be identified. Hence, 

the process has been (indeed it is likely bound to be) constrained by those who control the 

agenda as well as by the decision-making process.  

Thus far, the international tax agenda was crucially based on the involvement of the 

OECD. The OECD, however, has always viewed itself as the representative of the interest of 

its own members
91

 and thus “as unauthorized to consider interests of other countries, at least 

to the extent they conflict with its members’ interest.”
92

 The increasing involvement of 

BRICS countries, both as observers at the OECD and as central players in the recent G-20 

BEPS initiative, has added some variety to the “rich countries’ club”; yet even if BRICS 

interests are represented effectively, that initiative far from represents the entire international 

community (and in particular the interests of developing countries).  

Since the goals of the international community on tax matters are not obvious, and since 

decision-making does not necessarily represent the community’s interest, but rather is more 

likely to represent the interests of some powerful actors within such community, it is hard to 

expect the evolution of a consensus regarding such interests.  

C. Reducing Transaction Costs 

Despite the inability of the international community to set indisputable standards for 

desirable taxation, some aspects of international taxation may undoubtedly benefit from 

mechanisms that reduce deadweight loss by targeting specific market failures such as 

externalities, lack of transparency and imperfect competition. These classic inhibitors of 

competition translate, in international taxation, into issues of tax evasion, arbitrage, local 

corruption, and governmental cartels. Some of these issues (particularly arbitrage and tax 

evasion) are currently being seriously discussed in international tax policy circles (notably 

efforts to facilitate exchange of information and the BEPS report); others (corruption and 

cartels) less so: 

A large part of the BEPS action plan and reports is devoted to coordination efforts aimed 

at limiting arbitrage opportunities by neutralizing the effects of hybrid mismatch 

arrangements (action 2), strengthening CFC rules (action 3), revising interest deductions and 

other financial payments (action 4), and preventing artificial avoidance of PE (action 7).
93

 

The published reports make an impressive effort in mapping the prevalent techniques of 
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creative tax planning and attempting to tackle them through suggestions to coordinate the 

rules, criteria and mechanisms of various countries in order to prevent tax planners from 

creatively shopping among bits and pieces of taxing regimes in search of arbitrage profits.
94

 

As Brauner notes, however, this may not suffice to uproot the problem, as – absent a 

comprehensive mechanism that embodies thinking outside the box – more arbitrage is bound 

to appear in new and creative forms.
95

  

Exchange of information: as mentioned above, the prevention of tax evasion has been on 

the agenda of bilateral as well as multilateral initiatives for years. Absent transparency, 

taxpayers are able to conceal some of their revenues (it is often easier to evade taxes on 

income sourced overseas). Such evasion could encourage the flow of more capital into 

certain host countries. Yet evasion creates externalities, whereby instead of paying the “real” 

competitive price for public services, taxpayers free-ride on the benefits of their countries of 

residence while not paying what they are expected to. Exchange of information seems like a 

classic collective action problem, as residence countries would obviously like to get the 

information regarding their own residents investing overseas, but would rather not share the 

information they may have on foreign investors that they host. In a symmetrical setting, if all 

countries cooperated in sharing information, they should all be able to collect taxes that 

represent the “right price” of their respective residency-rights. Cooperatively fighting 

evasion, through such measures as a global exchange of information, could thus bolster 

efficient competition – where taxpayers pay the actual taxes of the countries where they 

choose to reside, and countries of residence set their taxes given the potential mobility as well 

as the capacity of all of their residents. However, the costs of information-exchange are not 

necessarily symmetrical (and hence, its distributive results are tilted). As in many cases in 

international taxation, countries that are mostly residence countries have a greater interest in 

such information than countries that are predominantly hosts (who are bound to lose some of 

their investments), and certainly more than tax havens’ interest in revealing such information. 

Moreover, some countries’ tax staff is more competent and has better capacities to handle 
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information on such a vast scale as needed for a truly multilateral regime. Hence, actually 

enlisting the active cooperation of all countries may require effective enforcement and, more 

importantly, ensuring a distributively-just result of such cooperation may require awarding 

compensation to the countries for whom the information in itself is not a large enough 

incentive to cooperate.
96

   

Some of the cooperative efforts in international taxation have been cartelistic in nature. 

Particularly such were the efforts to alleviate double taxation and the efforts to fight “harmful 

tax competition” by coordinating policies that limit competition.
97

 Preventing cartelistic 

behavior among countries is another issue that may increase efficiency, but for obvious 

reasons does not seem to be on the agenda of current multilateral efforts.  Ideally, one could 

think of a multilateral antitrust agency created for states. Such an agency could presumably 

work to disband cartels of states that are crowding out competitors, to prevent them from 

increasing “cartel” profits at the expense of less powerful actors, and to reduce 

“governmental waste.”  

*** 

The bottom line is that there is much to be gained by cooperation to curtail market 

inefficacies by creating a uniform standard for the operation of international tax rules.
98

 Such 

cooperation would potentially increase the global welfare pie by diminishing transaction 

costs, free-riding, and other market failures. As long as it does not succumb to the risk of 

cartelistic behavior by the cooperating countries, such cooperation would promote efficiency 

and increase the global welfare pie.  

D. A Second Best Problem 

Despite the appeal of correcting each of these market failures via international taxation (on 

the assumption that collective action problems could be overcome), a serious objection may 

be introduced against supporting the efforts to reduce such inefficiencies: correcting them 

may be subject to the infamous “second best problem.” If only some (but not all) of the 

failures can be fixed at an optimal level, it is unclear whether the overall result of correcting 

only some of them is preferable to not correcting any of them. Absent perfect competition, 
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correcting some market failures may not be the optimal move forward.
99

 For example, lack of 

transparency may compensate for cartelistic behavior by countries of residence, in cases 

where lack of transparency encourages investors to choose to invest in low-tax jurisdictions 

(and thus improve the relative welfare of jurisdictions in need at the expense of their 

(potentially wealthier) home countries). This type of distribution is undoubtedly less than 

optimal (as such residents free-ride on their home jurisdictions for services they do not 

actually pay for), but whether or not the results are better than those of a cartel among rich 

countries (which may unjustly allocate tax revenues to residence countries at the expense of 

hosts) is hard to tell.  

 

CONCLUSION 

Despite considerable efforts aimed at facilitating multilateral cooperation in the international 

arena, it is unclear whether such efforts are, in fact, promoting a community interest. In fact, 

in the area of international taxation it is unclear what the community interest might be. 

Income taxation involves a set of normative choices that require value judgments – which in 

the domestic setting are assigned to the political arena. In the absence of an international 

political decision making process, and in the face of a relatively wide spectrum of legitimate 

solutions, the international community’s interest is hard to decipher. 

Two proxies are often endorsed: multilateral cooperation and the reduction of various 

deadweight losses. This paper has reviewed both, concluding that neither represents a good 

enough proxy for the community’s interest. Cooperation per se, it has been explained, is no 

indication of the desirability of the goals it is promoting. It is no indication of justice (as 

justice in not necessarily mediated by the cooperating states) and it is no indication of 

efficiency (due to cartelistic behavior that is often the product of cooperation). Preventing 

transaction costs and eliminating market failures – though much more plausible goals – can 

be counterproductive where second best problems arise.  

Since the normative goals of international taxation are unclear, one could point to 

procedure as an answer. Perhaps – it may be argued – including all the potential stakeholders 

in the design of multilateral accords would lead to better results in terms of promoting the 

interests of the entire international community.
100

 Indeed, if actual voice and genuine input 

for all the actors on the international scene is attained, such a procedure may yield results that 
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actually promote the collective good. The decision making process that is required in order to 

achieve such results must be carefully designed. Such a procedure should carefully identify 

the stakeholders involved and find paths to allow for an open deliberative process where the 

variety of normative considerations can be honestly discussed and seriously considered. It 

may even be the case that making decisions on international taxation requires a full-blown 

political institution.  

On the face of it, the history of multilateral efforts in international taxation thus far – 

the interest-driven processes together with the reluctance of states to yield to a multilateral 

regime that limits their sovereignty and imposes duties upon them – is not promising for the 

evolvement of such a process, particularly so since the construction of such a procedure in 

itself requires considerable cooperation regarding the details of the multilateral mechanisms. 

Serious consideration of such a process is beyond the scope of this paper. In its absence, 

however, the community’s interests in international taxation are still hard to identify.  

 

 


