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Abstract 

 

The following are the texts of Chapter 6 and of the conclusion of my Hague Lectures on “The 

Law of Global Governance” forthcoming in the 368 Recueil des cours and in the Pocketbook 

Series of the Hague Academy of International law.  

 

The book argues that the decision-making processes within international organizations and other 

global governance bodies ought to be subjected to procedural and substantive legal constraints 

that are associated domestically with the requirements of the rule of law. The book explains why 

law – international, regional, domestic, formal or soft – should restrain global actors in the same 

way that judicial oversight is applied to domestic administrative agencies. It outlines the 

emerging web of global norms designed to protect the rights and interests of all affected 

individuals, to enable public deliberation, and to promote the legitimacy of the global bodies. 

These norms are being shaped by a growing convergence of expectations that global institutions 

adopt rules and institutions that ensure public participation and representation, impartiality and 

independence of decision-makers, and accountability of decisions. The book explores these 

mechanisms as well as the political and social forces that are shaping their development by 

analyzing the emerging judicial practice concerning a variety of institutions, ranging from the 

UN Security Council and other formal organizations to informal and private standard-setting 

bodies.  

 

The following Chapter sets out to explore the possibilities for reviewing the decisions and 

policies of the various global governance bodies and the legitimate scope of review. So far we 

have identified the omnipresence of these global bodies in shaping human activities, life-chances 

and freedoms, and contrasted it with the effort by these bodies to employ various shields to 

immunize them from accountability. To counter this relinquishment of responsibilities toward all 

disregarded stakeholders, we have outlined the legal constraints on their exercise of authority, 

both in the context of their own decision-making process and as regards the limits of their review 

of sovereign discretion. It is now time to consider why global governance bodies should be 

subjected to review, what types of review are available, and the extent to which these review 

functions should be exercised. 

 

The Chapter is followed by the general conclusion of the lectures. 
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Chapter 6 

Reviewing Global Governance 

 

This chapter sets out to explore the possibilities for reviewing the decisions and policies of the 

various global governance bodies, from IGOs to PIs, and the legitimate scope of review. So far 

we have identified the omnipresence of these global bodies in shaping human activities, life-

chances and freedoms, and contrasted it with the effort by these bodies to employ various shields 

to immunize them from accountability. To counter this relinquishment of responsibilities toward 

all disregarded stakeholders, we have outlined the legal constraints on their exercise of authority, 

both in the context of their own decision-making process and as regards the limits of their review 

of sovereign discretion. It is now time to consider why global governance bodies should be 

subjected to review, what types of review are available, and the extent to which these review 

functions should be exercised.
1
  

 

6.1 Why Review? 

To domestic public lawyers this question sounds surprising, given their deep-felt conviction, 

grounded in both theory and practice, that power corrupts and absolute power corrupts 

absolutely. But as we move to the global sphere, this conviction meets the deep-felt conviction of 

many international lawyers that “whatever is international is wonderful” and that review will 

burden the good-hearted efforts to secure a better and more prosperous world.  This last 

conviction is reflected in a legal environment that recognizes immunities of IGOs and offers only 

rudimentary tools for reviewing InGOs, PPIs and PIs. But when the global policies reach the 

national level they encounter the domestic public law approach, and it is there where robust 

review of global governance bodies is developing. This section explores the justification of such 

review.  

6.1.1 Intrinsic justification: Review as a Right 

                                                           
1
 For a different account see Ruth Grant & Robert O. Keohane, Accountability and Abuses of Power in World 

Politics, 99 AM. POLI. SCI. REV. 29 (2005). 
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Back in 1954, the ICJ ruled that not to afford judicial or arbitral remedy for infringement of 

rights of individuals would “hardly be consistent with the expressed aim of the [UN] Charter to 

promote freedom for individuals and with the constant preoccupation of the UN to promote 

this.”
2  

Possibly echoing this statement, the Institut de droit international expressed in 1957 the 

expectation “that, for every particular decision of an international organ or organization which 

involves private rights or interests, there be provided appropriate procedures for settling by 

judicial or arbitral methods juridical differences which might arise from such a decision.”
3 

 

Exactly like the right to a hearing, the right to effective judicial review has been recognized as 

a human right, both as a right in and of itself and as a necessary component protecting other 

rights, such as the freedom of movement or the right to property.
4
 In the Kadi judgment of 2008, 

the ECJ grounded its decision on the finding that “the rights of the defence, in particular the right 

to be heard, and the right to effective judicial review of those rights, were patently not 

respected.”
5
 It continued:  

According to settled case-law, the principle of effective judicial protection is a general 

principle of Community law stemming from the constitutional traditions common to the 

Member States, which has been enshrined in Articles 6 and 13 of the ECHR, this principle 

having furthermore been reaffirmed by Article 47 of the Charter of fundamental rights of 

the European Union […] 

In addition, having regard to the Court’s case-law in other fields […], it must be held in 

this instance that the effectiveness of judicial review […] means that the Community 

authority in question is bound to communicate those grounds to the person or entity 

concerned, so far as possible, either when that inclusion is decided on or, at the very least, 

as swiftly as possible after that decision in order to enable those persons or entities to 

exercise, within the periods prescribed, their right to bring an action.
6
 

                                                           
2
 Effects of awards of compensation made by the UN Administrative Tribunal, Advisory Opinion, 1954 I.C.J. 47, 57 

(June 13).  
3
 Judicial Redress Against the Decisions of International Organs, Annuaire de l’Institut de Droit International, 1957, 

Vol. 47, II, p. 478, III, 1. 
4
 See supra Chapter 3 text to notes 48-69. 

5
 Joined Cases C-402/05 P & C-415/05 P, Kadi & Al Barakaat v. Council of the European Union, ¶ 334, 2008 

E.C.R.I-6351 [hereinafter Kadi 2008]. 
6
 Id. ¶¶ 335-336. 
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In the second round of the Kadi litigation, before the Court of Justice of the European Union 

(CJEU), the court referred to the review as “contribut[ing] to ensuring that a balance is struck 

between the requirements of international peace and security, on the one hand, and the protection 

of fundamental rights, on the other.”
7
 

In fact, it was this very need to ensure judicial review of IGOs as a way to protect individual 

rights that informed the ECJ since its very early decisions, and even provided the justification of 

its ground-breaking judgment in the Van Gend en Loos case in 1963.
8
 In this judgment, the ECJ 

gave a teleological justification for its view that Community law not only “imposes obligations 

on individuals but is also intended to confer upon them rights which become part of their legal 

heritage”
9
 and can be invoked before national and Community courts. The court was concerned 

that a different outcome “would remove all direct legal protection” of the individual rights of the 

Community’s nationals: “There is the risk that recourse to the procedure under these Articles 

would be ineffective if it were to occur after the implementation of a national decision taken 

contrary to the provisions of the Treaty.”
10

 Since “this Treaty is more than an agreement which 

merely creates mutual obligations between the contracting states,” and in light of the need to 

protect the rights of individuals and ensure the effective implementation of the treaty, the court 

saw a bleak prospect in relying solely on the member states. Instead, the judgment assigns 

directly enforceable rights to citizens vis-à-vis their respective state executives, and it assigns the 

national courts the obligation to protect those rights: “according to the spirit, the general scheme 

and the wording of the Treaty, Article 12 must be interpreted as producing direct effects and 

creating individual rights which national courts must protect.”
11

 

6.1.2 Intrinsic Justification: Facilitating Democratic Deliberation 

                                                           
7
 Joined Cases C-584/10 P, C-593/10 P & C-595/10 P, European Commission and Others v. Yassin Abdullah Kadi, 

¶ 87, available at 

http://curia.europa.eu/juris/document/document.jsf?text=&docid=139745&pageIndex=0&doclang=EN&mode=lst&

dir=&occ=first&part=1&cid=452459 (last visited Mar. 1, 2014) [hereinafter Kadi 2013]. See discussion: Antonio 

Tzanakopoulos, Kadi Showdown: Substantive Review of (UN) Sanctions by the ECJ, EJIL TALK! (July 19, 2013), 

available at http://www.ejiltalk.org/kadi-showdown/#more-8613 (last visited Mar. 1, 2014). 
8
 Case 26/62, NV Algemene Transporten Expeditie Onderneming van Gend en Loos v. Nederlandse Administratis 

der Belastingen, 1963 E.C.R. 1 [hereinafter Van Gend en Loos]. On this, see Eyal Benvenisti & George W. Downs, 

The Premises, Assumptions, and Implications of Van Gend en Loos: Viewed From the Perspectives of Democracy 

and Legitimacy of International Institutions, 25 EUR. J. INT'L L. 85 (2014) [hereinafter Benvenisti & Downs, Van 

Gend]. 
9
 Van Gend en Loos, supra note 8, at 12. 

10
 Id., at 13. 

11
 Id., id. 

http://www.ejiltalk.org/kadi-showdown/#more-8613
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As we saw in Chapters 1 and 2, the process of globalization, which increases the dependency of 

most states on foreign actors, has added reasons for worrying about the deterioration of the 

abilities of individuals to participate in decisions affecting their lives. As public policy venues 

have migrated to the global sphere, the question of democratic deficit has become acute. It has 

become increasingly apparent that a substantial number of the global venues for policymaking 

are poorly designed to offer real possibilities for democratic deliberation. Moreover, the move to 

the global sphere has eroded the traditional constitutional checks and balances found in many 

democracies, as well as other domestic oversight and monitoring mechanisms of executive 

discretion.
12

 

In light of this, robust judicial and other types of review of global governance bodies could 

potentially open up new ways for ensuring public deliberations and voice. This is especially the 

case of judicial review by national courts, which in recent years have exhibited a newfound 

willingness to intervene in policymaking at the global level.
13

 This reaction, which characterizes 

national courts within the dominant coalition of powerful democratic states, could reflect an 

awareness of the challenges that the international regulatory structure poses for their domestic 

democratic processes and a willingness to respond to them, and thereby “reclaim their 

democracy,”
14

 or at least reduce excessive executive discretion and pressure from private 

companies and improve accountability.  

Courts, in the course of their proceedings, generate information and make it widely available 

to a broad range of political actors, as well as to the public. By doing so, they can be instrumental 

                                                           
12

 Richard B. Stewart, Accountability, Participation, and the Problem of Disregard in Global Regulatory 

Governance (Jan. 2008) (discussion draft), available at 

http://www.iilj.org/courses/documents/2008Colloquium.Session4.Stewart.pdf (discussing strategies to address the 

evolving gaps in the efficacy of domestic political and legal mechanisms of participation and accountability 

resulting from shifts of regulatory authority from domestic to global regulatory bodies). See also Eyal Benvenisti, 

Exit and Voice in the Age of Globalization, 98 MICH. L. REV. 167 (1999) [hereinafter Benvenisti, Voice]  (arguing 

that by employing international organizations as venues for policymaking, state executives and interest groups 

manage to reduce the impact of domestic checks and balances).  There may be additional reasons for the 

concentration of power in the executive and the decline of domestic checks. See BRUCE ACKERMAN, THE DECLINE 

AND FALL OF THE AMERICAN REPUBLIC (2010) (discussing what he sees are (domestic) factors that lead to the rise of 

an unchecked U.S. presidency).  
13

 Eyal Benvenisti, Reclaiming Democracy: The Strategic Uses of Foreign and International Law by National 

Courts, 102 AM. J. INT'L L. 241 (2008) [hereinafter Benvenisti, Reclaiming Democracy]; Eyal Benvenisti & George 

W. Downs, Court Cooperation, Executive Accountability, and Global Governance, 41 N.Y.U J. Int'l L. & Pol. 931 

(2009) [hereinafter Benvenisti & Downs, Court Cooperation]. 
14

 Benvenisti, Reclaiming Democracy, supra note 13. 
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in reacting to the inherent informational deficiencies that characterizes democracy,
 15

 augmented 

in the era of globalization.
16

 Although judges are not trained to be expert policymakers, they are 

trained to be expert fact-finders. This expertise in employing fact-finding procedures also 

enables them to credibly monitor the decision-making procedures of administrative agencies. 

The relative insulation of judges from executive domination and from the influence of special 

interests lends credibility to the information they generate.
17

 When courts directly or indirectly 

resist a demand by a global regulatory body, such as the UN Security Council’s instructions to 

freeze the assets of suspected terrorists,
18 

they increase public awareness of the demand, 

including by inviting the State's legislature to weigh in on the matter, and otherwise inspire 

public deliberation, while at the same time publicly urging the global body to improve its 

procedures.  

Judicial review cannot replace direct vote, and there is no guarantee that the judges will 

accurately reflect the preferences of the voters. But relative to decision-making by unaccountable 

politicians or private interests, courts that are independent of the former – in particular national 

courts – are more likely to withstand political and economic pressures and generate reliable 

information that has practical political benefits for diffuse constituencies.
19

 

 

6.1.3 Instrumental Justifications: Legitimacy, Effectiveness, Just and Equitable Outcomes 

Review also serves a variety of instrumental concerns. The same motivations for developing 

administrative law in domestic settings play out in the global sphere: the principals’ wish to 

control their agents or to enhance the reputation and legitimacy of the decision-making body, or 

the interest of the regulated to control the regulators.
20

 These different motivations lead to 

                                                           
15

 On the asymmetric information problems that plagues democracies see ANTHONY DOWNS, AN ECONOMIC 

THEORY OF DEMOCRACY (1957); George Stigler, The Theory of Economic Regulation, 2 BELL J. ECON. MGMT. SCI. 

3 (1971); DANIEL. A. FARBER & PHILIP P. FRICKY, LAW AND PUBLIC CHOICE: A CRITICAL INTRODUCTION (1991). 
16

 Benvenisti, Voice, supra note 12. 
17

 See Patrick A. Luff, Captured Legislatures and Public-Interested Courts, 2013 UTAH L. REV. 519 (2013); 

Jonathan R. Macey, Promoting Public-Regarding Legislation through Statutory Interpretation, 86 COLUM. L. REV. 

223, 225 (1986) (arguing that judicial review and activist interpretation is justified by the need to mitigate the 

harmful effects of interest group domination of the political process). 
18

 See, e.g., Ahmed and others v. HM Treasury [2010] UKSC 2 (U.K. Supreme Court).  
19

 Eyal Benvenisti & George W. Downs, Democratizing Courts: How National and International Courts are 

Promoting Democracy in an Era of Global Governance, N.Y.U. INT'L L. & POL'Y (forthcoming 2014), available at 

http://globaltrust.tau.ac.il/wp-content/uploads/2013/12/Global-Checks-and-Democracy-WPS-5-13.pdf [hereinafter 

Benvenisti & Downs, Democratizing]. 
20

 See supra Chapter 4, text to notes 144-147. 
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different accountability mechanisms that global governance bodies adopt. If principals seek to 

ensure only that the bureaucrats follow their commands, avoid corruption, and advance the 

principals’ goals, they will set up reviewing agencies but retain control over appointments (and 

re-appointments) to the reviewing body and otherwise limit the reviewers’ independence. 

Assigning international tribunals detailed internal oversight functions and vesting them with 

broad disciplinary power provide the system’s designers with a relatively low cost way to 

discipline bureaucracies and reduce the political costs of direct control that the principals would 

otherwise have to assume.  But as a consequence, the review may not necessarily benefit third 

parties. The latter would demand much more from a global body to regard its policies as 

legitimate and the review reliable. The structure of the UN’s first internal review body, the much 

criticized UN Administrative Tribunal,
21

 is a case in point.  

Interestingly, when the ICJ opined on the authority of the UN General Assembly to set up the 

United Nations Administrative Tribunal, it gave a functional explanation, without referring to 

intrinsic reasons: 

[T]he power to establish a tribunal, to do justice as between the Organization and the staff 

members, was essential to ensure the efficient working of the Secretariat, and to give effect 

to the paramount consideration of securing the highest standards of efficiency, competence 

and integrity. Capacity to do this arises by necessary intendment out of the Charter.
22

  

When the global body is seeking to improve its reputation and increase the legitimacy of its 

policies, it would be necessary to enhance the credibility of the modalities for review. The 

principals may have to accept mechanisms that indirectly expose their discretion to public 

scrutiny, but sometimes these costs will be considered worthwhile. Here too, the reform in the 

UN by the establishment of the UN Dispute Tribunal and UN Appeals Tribunal
23

 serves as an 

example, and so is the case of the establishment of the World Bank Inspection Panel.
24

 

 

6.2 What are the Possible Legal Bases for Review? 

                                                           
21

 See supra Chapter 2, text to notes 146-147, and infra text to notes 48-53. 
22

 Effect of Awards of Compensation Made by the United Nations Administrative Tribunal, Advisory Opinion, 1954 

I.C.J 47 (July 13). 
23

 Id. 
24

 See supra Chapter 1 note 2. 
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In principle, there are three possible legal bases for review: the internal law of the global body in 

question (e.g., the compatibility of the impugned act with the constitutive treaty that established 

the institution); the internal law of the reviewing body (e.g., the congruence of the measure with 

the constitution of the implementing court); and the inconsistency of the measure with general 

norms shared by both bodies (e.g., jus cogens norms). Of course, reviewing bodies could invoke 

more than one basis for their review.  

6.2.1 Internal Inconsistency with the IGO's Own Norms  

In this scenario, the reviewing body will examine the legality of the measure in light of the 

institution’s own norms. These norms consist of the constitutive treaty, the internal guidelines of 

the organization and the terms of the contract in the case of employment disputes. As discussed 

in Chapter 3, such norms could be interpreted rather broadly, to include “general principles of 

international administrative law” that are deemed part of the internal law of the IGO.
25

  

The Bustani case discussed in Chapter 4
26

 is one such example where the reviewing body, the 

ILOAT, based its judgment on the internal rules of the IGO whose decision was in question. In 

examining whether the removal of Bustani from the position of Director-General of the 

Organisation for Prohibition of Chemical Weapons (OPCW), the tribunal invoked “the 

established case law of all international administrative tribunals” and found that “the premature 

termination of his appointment violated the terms of his contract of employment and contravened 

the general principles of the law of the international civil service.”
27

 

Another example, from the private side of the global bodies, is an award of a Court of 

Arbitration for Sport (CAS) that reviewed a rule precluding multi-club ownership issued by the 

Union of European Football Associations (UEFA).
28

 The arbitrators examined the legality of the 

measure under UEFA’s own statutes. They were satisfied that the new rule was a balanced and 

                                                           
25

 Supra Chapter 4, text to notes 68-75. 
26

 Bustani v. Org. for the Prohibition of Chemical Weapons, Judgment No. 2232, (Int’l Lab. Org. Admin. Trib. 

2003), available at 

http://www.ilo.org/dyn/triblex/triblexmain.fullText?p_lang=en&p_judgment_no=2232&p_language_code=EN  

[hereinafter Bustani]. 
27

 Id. ¶¶ 16-17. 
28

 AEK Athens & SK Slavia Prague v. Union Eur. Football Ass'ns (UEFA), CAS 98/200 (Ct. Arb. for Sport, 1999), 

available at http://jurisprudence.tas-cas.org/sites/CaseLaw/Shared%20Documents/200.pdf [hereinafter AEK & SK v. 

UEFA]. 

http://www.ilo.org/dyn/triblex/triblexmain.fullText?p_lang=en&p_judgment_no=2232&p_language_code=EN
http://www.ilo.org/dyn/triblex/triblexmain.fullText?p_lang=en&p_judgment_no=2232&p_language_code=EN
http://jurisprudence.tas-cas.org/sites/CaseLaw/Shared%20Documents/200.pdf


10 
 

proportionate way of ensuring the “integrity of the game,” a goal that UEFA was fully authorized 

to pursue.
29 

This type of review could also be indirect: A reviewing court will not challenge the decision 

issued by the IGO but will examine whether domestic agencies should respect that decision. For 

example, the German Constitutional Court has examined whether Germany was authorized under 

German law to take part in NATO activities in light of claims that NATO overstepped its 

mandate. The Court found these claims to be unfounded and cleared the way for Germany to 

take part in those NATO missions.
30

  

 

6.2.2 Incompatibility with the Reviewer’s Norms  

Here the reviewing body will examine the decision according to its own standards, be they 

another IGO standard (when reviewed by an IGO), domestic law standards (if the reviewing 

body is a domestic court), or a combination of the two (e.g., when a national court applies a 

regional human rights treaty to measure the compatibility of an IGO act to that treaty). The Kadi 

judgments of the ECJ (2008) and the CJEU (2013) stand as examples of the first proposition: UN 

measures examined according to EU law;
31

 the “solange” line of national court judgments 

demonstrates the strength of the second;
32

 and the judgments of Belgian, French and Italian 

courts concerning the compliance of IGOs with labor standards set by the ECHR reflect the third 

type.
33 

This avenue has the promise of capturing private standard setting which would otherwise pass 

undetected beneath the “radar” of public law. Courts are bound by their own law (domestic or 

international) to protect and ensure the rights of claimants within their jurisdiction, regardless of 

whether the entity that has harmed the claimant was public or private. A case in point is the 

ECJ’s regulation of sporting activities for compatibility with the EU competition law and with 

                                                           
29

 Id., ¶ 136.  
30

 See BVerfG, 2 BvE 2/07 of 3 July, 2007 (Ger.), available at 

 http://www.bverfg.de/entscheidungen/es20070703_2bve000207en.html (last visited Mar. 14, 2014). 
31

 Kadi 2008, supra note 5; Kadi 2013, supra note 7. 
32

 In a series of judgments, the German Federal Constitutional Court said that it would comply with decisions and 

judgments of European institutions “as long as” these decisions are compatible with the values of the German Basic 

Law: Juliane Kokkot, Report on Germany, in THE EUROPEAN COURT AND NATIONAL COURTS – DOCTRINE AND 

JURISPRUDENCE: LEGAL CHANGE IN ITS SOCIAL CONTEXT 77 (Anne-Marie Slaughter et al. eds., 1998). This act was 

followed by several other courts in the EU. See Wojciech Sadurski, ‘Solange, chapter 3’: Constitutional Courts in 

Central Europe—Democracy—European Union, 14 EUR. L. J. 1, (2008); Bruno de Witte, Direct Effect, Supremacy, 

and the Nature of Legal Order, in THE EVOLUTION OF EU LAW 323 (Paul Craig & Grainne de Burca eds., 1999).  
33

 See infra text to notes 122 – 124. 
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the principle of freedom of movement.
34

 The fact that the regulator in question was a PI had little 

bearing on the outcome. 

  

6.2.3 Incompatibility with a General Norm  

A clear example of using this track is the judgment of the European Court of First Instance in 

Kadi when it found that it could not use either of the avenues mentioned above because, given 

the supremacy of the UN Charter, “the Court is bound, so far as possible, to interpret and apply 

that law in a manner compatible with the obligations of the Member States under the Charter of 

the United Nations.”
35

 Nonetheless, the court continued,  

the Court is empowered to check, indirectly, the lawfulness of the resolutions of the 

Security Council in question with regard to jus cogens, understood as a body of higher 

rules of public international law binding on all subjects of international law, including the 

bodies of the United Nations, and from which no derogation is possible.
36

 

Because rules of interpretation in either domestic law and international law (notably Article 

31(3)(c)) allow for interpreting specific powers in light of “relevant rules of international law,”
37

 

courts and tribunals have resorted, for example, to general human rights law in interpreting the 

employment conditions of staff of IGOs. For example, the UN Appeals Tribunal relied on the 

Universal Declaration of Human Rights affirming that denial of pay is a violation of the principle 

of “equal pay for equal work.”
38

  

 

6.3 Who is Reviewing Whom? 

What is by now clear is that unintentionally, the fragmented legal space within which global 

governance bodies operate – each acting within its own mandate defined by its constitutive 

instrument – not only erects boundaries between the different institutions; by the same token, it 

                                                           
34

 Case C-519/04 P, David Meca-Medina & Igor Majcen v. Comm'n of Eur. Cmtys., 2006 E.C.R I-06991 

[hereinafter Meca-Medina & Majcen]; Case C-415/93 Union Royale Belge des Sociétés de Football Association 

ASBL v. Jean-Marc Bosman, 1995 E.C.R I-04921 [hereinafter Bosman]. 
35

 Case T-306/01, Ahmed Ali Yusuf and Al Barakaat International Foundation v. Council & Commission, 2005 

E.C.R. II-3544, ¶ 276. 
36

 Id., ¶ 277. 
37

 On this argument, see Bruno Simma, Foreign Investment Arbitration: A Place for Human Rights, 60 INT’L & 

COMP. L.Q. 573 (2011). 
38

 Tabari v. Commissioner-General of UNRWA, Judgments U.N. Admin. Trib., No. 2010-UNAT-030, ¶ 17 (2010). 
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opens up the opportunity for each one to legally protect itself from the requirement to abide by 

the decisions of others. The diversity of legal spheres creates different legal bases for review and 

expands the institutional options for exercising such review. The fragmented global sphere 

becomes an intricate puzzle of institutions that can potentially check and balance each other. 

This section maps the manifold permutations of review of policymaking in the global sphere, in 

an effort to assess its promise and limits.  

There are three basic types of institutions that offer review of global governance bodies: 

internal review mechanisms established as part of the institution; “peer review,” namely the 

review of one global body by another; and national review, where a domestic court or another 

state agency reviews a decision by a global governance body. 

 

6.3.1 Internal Review Mechanisms 

A characteristic type of such internal review is the long-established line of administrative 

tribunals that handle internal disputes between IGOs as employers and their staff. This has been a 

particularly important function since, due to the jurisdictional immunities enjoyed by IGOs,
39

 

staff members do not have recourse to the domestic legal systems. The first administrative 

tribunal, established in 1927, was the League of Nations Administrative Tribunal (LNAT). This 

tribunal would hear complaints of the staff of both the League of Nations and the International 

Labour Office. In 1946 the tribunal was dissolved and replaced by the International Labour 

Organisation Administrative Tribunal (ILOAT). This tribunal examines employment-related 

complaints from officials of the International Labour Office and of the other international 

organizations that have recognized its jurisdiction.
40

 

The story of the UN administrative tribunal (UNAT) demonstrates the promise and limits of 

internal review. Established in 1950 by the General Assembly to be an arbiter over employment-

                                                           
39

 See supra Chapter 3, text to note 23. 
40

 In 1949 its mandate was expanded to include similar complaints against other IGOs, and since then 58 IGOs have 

opted to accept its jurisdiction. This tribunal is composed of seven judges of different nationalities, appointed by the 

International Labour Conference on a recommendation of the Governing Body of the International Labour Office. 

The judges tend to be former judges of supreme NCs. Their judgments on the merits of the cases they hear are final, 

but their decisions confirming jurisdiction are subject to review by the ICJ, and so are judgments that are deemed 

“vitiated by a fundamental fault in the procedure followed.” On the ILOAT and its independence, see Pierre 

Pescatore, Two Tribunals and One Court: some current problems of international administration in the jurisdiction 

of the ILO and the UN Administrative Tribunals and the International Court of Justice, in 1 TOWARD MORE 

EFFECTIVE SUPERVISION BY INTERNATIONAL ORGANIZATIONS: ESSAYS IN HONOUR OF HENRY G. SCHERMERS 217 

(Niels Blokker & Sam Mueller eds., 1994). 
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related complaints from the staff of the UN, it was replaced, after massive criticism,
41

 in 2009 by 

the United Nations Dispute Tribunal (UNDT) and the United Nations Appeals Tribunal.
42

 

Whereas the UNAT was accused of lacking independence from the Secretary General and the 

senior UN staff (its judges were appointed and reappointed by the Secretary General and enjoyed 

no guarantees against dismissal or salary reduction),
43

 the newly constituted and independent 

UNDT proved resistant to such pressures. Despite the reluctance of UN officials to implement a 

system that would protect “whistleblowers” against “workplace retaliation,” the UNDT held that 

when workplace retaliation is alleged by the employee, the burden of proof rests with the 

administration to prove by “clear and convincing evidence that it would have taken the same 

action absent the protected activity.”
44

 Another litigation concerning a “whistleblower” 

demonstrated that the UNDT was determined to end the culture of cover-up within the UN 

internal administration, despite the fact that the Secretary General was still willing to protect 

corrupt bureaucrats who punished informers.
45

 That two different administrative tribunals can 

operate under the same institution, one dependent and compliant, the other independent and 

assertive, demonstrates that it is not enough to have a court in place; to ensure an effective 

bulwark against internal corruption, it is necessary to secure the court’s independence. At times, 

the system designers have little interest in an assertive court and will be pleased with one that 

provides them with cover.  

With this in mind, it is interesting to note the tendency of international and regional 

development banks to set up their distinct administrative tribunals rather than adopt the ILOAT 
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45
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as their court. The banks’ managements appoint these judges who serve until replaced, having no 

explicit assurance of non-dismissal.
46

  

At times it is external pressure, by public opinion and by powerful state parties, that prompts 

IGOs to develop robust internal review mechanisms. A notable example is the World Bank 

Inspection Panel. Its mandate is to investigate whether the Bank has complied with its own 

operational policies and procedures in the context of development projects it supports. Set up as 

a result of public outcry after the Bank provided loans to a development project that caused the 

massive displacement of Indian farmers, and lobbying in the U.S. Congress,
47

 this Panel has been 

quite effective in exposing problematic loans and infringements of Bank regulations.
48

 

Another type of internal accountability mechanism is the ombudsperson. One example of such 

a function is provided by the Compliance Advisor/Ombudsman (CAO) of the International 

Finance Corporation (IFC) and the Multilateral Investment Guarantee Agency (MIGA).
49

 The 

IFC and MIGA provide loans and insurance to private-sector clients who undertake projects in 

developing countries. The CAO allows for private individuals, groups, or their representatives to 

file complaints regarding projects that have adversely affected them or could potentially 

adversely affect them, and then strives to resolve those issues. 

According to Benjamin Saper, “the CAO is an example of an accountability mechanism that 

has advanced the interests of project-affected people by … increase[ing] responsiveness to 

project-affected people through its information generation and sharing function, by allowing for 

non-decisional participation of affected communities, and by requiring the IFC/MIGA to give 

reasons supporting their responses to CAO findings.”
 50 

He found that through these measures, 

the CAO not only promotes the interests of less powerful actors, but also contribute to the overall 

effectiveness of the IFC and MIGA.  

                                                           
46
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Another example of an ombudsperson was recently provided by the UN Security Council’s 

Resolution 1904 in response to the ECJ’s demands in the Kadi judgment (2008), a response that 

the European Court still found wanting.
51

 Indeed, both this story and the earlier story about the 

ineffective UNAT demonstrate the particular reluctance of the UN to commit to any form of 

rigorous internal review. To these one should add the disinclination of the ICJ to review the 

legality of the Security Council’s Chapter VII Resolutions (the Lockerbie case),
52

 and its 

unwillingness to subject its territorial administration to review.   

This latter point requires some elaboration. To mitigate the privileges and immunities of the 

UN, the Convention on the Privileges and Immunities of the United Nations
53

 provides that 

“[t]he United Nations shall make provisions for appropriate modes of settlement of … (b) 

Disputes involving any official of the United Nations who by reason of his official position 

enjoys immunity, if immunity has not been waived by the Secretary-General.” However, this 

commitment to internal review has proven inadequate.
54

 

In its direct missions of territorial administration, the UN bodies, such as the United Nations 

Interim Administration Mission in Kosovo (UNMIK), have failed to offer effective mechanisms 

for administrative review of their policies or of their implementation, except in rare and short-

lived instances. In the case of UNMIK, review mechanisms have been established only in a few 

technical matters related to the implementation of UNMIK policies, such as tax matters, but even 

so appeals would be before courts appointed by the Special Representative of the Secretary 

General (SRSG).
55

 In addition, UNMIK imposed a general immunity from legal process for 

KFOR and UNMIK and effectively placed both beyond the reach of the local courts.
56

 UNMIK 
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promised that “claims for property loss or damage and for personal injury, illness or death arising 

from or directly attributed to KFOR, UNMIK … shall be settled by Claims Commissions 

established by KFOR and UNMIK, in the manner to be provided for,”
57

  but did not establish 

any. Instead, it relied on a rather opaque procedure which exists in the UN concerning claims 

“resulting from or attributable to the activities of members of peacekeeping operations arising 

from ‘operational necessity.’”
58

 The Human Rights Advisory Panel set up by the SRSG did 

recommend the payment of “adequate compensation” to several claimants, after years of lengthy 

litigation, but the recommendations were all ultimately set aside by the SRSG. The latter initially 

invoked “United Nations General Assembly instructions on compensation” that in his view, 

“[did] not permit the United Nations Organization and its missions to pay compensation other 

than for material damage or physical harm.” Consequently, he argued, “UNMIK [was] not in a 

position to pay any compensation for human rights violations.”
59

 Since 2013 the SRSG reasoned 

that after the transfer of authority from UNMIK to the European Union Rule of Law Mission in 

Kosovo (EULEX), the SRSG or UNMIK were no longer “in a position to refer the Panel’s 

recommendation to those institutions for appropriate action.” Magnanimously, the SRSG 

asserted that he was “prepared to discuss the possibility of setting up a mechanism to deal with 

such matters with the relevant authorities at the appropriate juncture.”
60

    

By UNMIK Regulation 2000/38 of June 30, 2000,
61

 the SRSG set up the Ombudsperson 

Institution, providing it with “jurisdiction to receive and investigate complaints from any person 

or entity in Kosovo concerning human rights violations and actions constituting an abuse of 

authority by the interim civil administration [namely, the UN-led part of UNMIK; not the other 

parts of UMNIK, or KFOR] or any emerging central or local institution.” The Ombudsperson 

was also authorized to “provide advice and make recommendations to any person or entity 

concerning the compatibility of domestic laws and regulations with recognized international 
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standards.” The SRSG was to appoint the Ombudsperson for a term of two years, renewable for 

further terms of two years. And it could also remove the Ombudsperson from office, inter alia, 

for “failure in the execution of his or her functions.”
62

  

Despite this inherent dependency on the SRSG, the Ombudsperson has issued several reports 

criticizing the immunities of the SRSG and UNMIK from judicial oversight and censoring 

several of their policies. In some cases, the SRSG and UNMIK took action in response to the 

Ombudsperson’s recommendations; however, the SRSG disagreed with and disregarded most of 

them.
63

 The SRSG reacted angrily to a handful of domestic courts decisions that refused to 

enforce his executive orders or regulations. In one case the SRSG refused to follow a contrary 

decision by a local court because it was, in his view, “without legal basis” and “unenforceable.”
64

 

Ultimately, however, the SRSG succumbed to mounting international pressure and formally 

exposed its policies to international scrutiny by submitting reports to the UN Human Rights 

Committee and the UN Committee on Economic, Social and Cultural Rights, reports that 

encountered highly critical reviews.
65

 The observations of the Ombudsperson, the HRC, the 

CESCR and the Venice Commission
66

 were shared by many commentators who lamented the 

culture of unaccountability of the UNMIK regime, in particular the absence of a clear 

commitment to universal standards of human rights, the lack of reliable checks and balances, and 

of effective means of review of UNMIK policies and practices.
67
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A similar attitude of impunity was reflected by the United Nations Protection Force 

(UNPROFOR) in Bosnia and Herzegovina. In the words of the Dutch Supreme court,  

The only international instrument on which individuals could base a right to a remedy 

against the United Nations in relation to the acts and omissions of UNPROFOR is the 

Agreement on the status of the United Nations Protection Force in Bosnia and Herzegovina 

of 15 May 1993 […] which […] requires that a claims commission be set up for that 

purpose. However, it would appear that this has not been done. There remains the fact that 

the United Nations has not, until now, made provision for “modes of settlement” 

appropriate to the dispute here in issue.
68

 

Following the same attitude of impunity, the UN Secretary General refused to address on its 

merit a claim for compensation brought in 2011 against the United Nations on behalf of victims 

of the cholera outbreak in Haiti, alleging that UN troops brought the deadly disease to Haiti. In a 

statement issued on 23 February 2013, “the United Nations advised the claimants’ 

representatives that the claims are not receivable pursuant to Section 29 of the Convention on the 

Privileges and Immunities of the United Nations.”
69

 Needless to remind the reader, that same 

Section 29 requires the UN to “make provisions for appropriate modes of settlement.”
70

 

As Siobhán Wills observed:  

[I]t is oversimplification to suggest that the UN administration will always have no interest 

of its own. The Security Council . . . acts in the interests of maintaining international peace 

and security, as those interests are perceived by its Member States, particularly the 

Permanent Five. The inhabitants . . . may have a different perspective . . . to the UN . . . 

and may not always regard the UN as an impartial representative of their interests.
71

 

Little more need be said in support of the proposition that except for the recently established 

UNDT, the internal UN review mechanisms have so far failed. That a general immunity still 

protects the institution’s impunity is disturbing. External pressure is likely to bring change..  
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6.3.2 Peer Review 

As mentioned above, the multitude and diversity of global governance bodies opens up the 

possibility of innumerable checks and balances between the different institutions, endlessly 

criticizing each other and questioning their peers’ authority to decide and the legitimacy and 

integrity of their processes. As we shall see, fortunately or unfortunately (or both), this potential 

by and large remains dormant, as global governance bodies tend to avoid challenging their peers. 

There are two main possibilities for peer review: formal review, by which one institution has 

the legal authority to review its peer, and informal review, when legal authority is lacking. Think 

about the ECtHR reviewing EU policies before and after the EU joined the ECHR.  

Formal peer review: Formal review is based on a grant of authority from one global body to 

another. There are only a handful of examples of such authorization. Perhaps the only voluntary 

one involves the ILOAT whose Statute authorizes it to hear complaints from other IGOs. This 

invitation to provide judicial services has been accepted by several IGOs which have outsourced 

to the ILOAT the power to adjudicate their internal staff-management disputes. As we saw in the 

Bustani case,
72

 such a delegation of authority could be problematic for the delegating IGO 

because it cannot control the identity of the judges. This may explain why other IGOs, such as all 

the development banks,
73

 keep their own tribunals.  

But to assure delegating IGOs that the ILOAT would take their interests seriously into 

account, Article XII of the Annex to the Statute of the ILOAT provides that “in any case in 

which [an IGO which delegated authority to the ILOAT] challenges a decision of the Tribunal 

confirming its jurisdiction, or considers that a decision of the Tribunal is vitiated by a 

fundamental fault in the procedure followed, the question of the validity of the decision given by 

the Tribunal shall be submitted by the Executive Board concerned, for an advisory opinion, to 

the International Court of Justice whose opinion shall be binding.”
74

 Faithful to this limited grant 

of authority, the ICJ stuck to its role of reviewing only the legality of the ILOAT’s judgment 

rather than deciding as a court of appeal on its merits.
75
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In its 2012 advisory opinion in this context, the ICJ criticized the fact that only the IGO had 

the right to seek review of the ILOAT judgment and not the staff member. It mentioned “the 

principle of equality of justice,” which includes “access on an equal basis to available appellate 

or similar remedies unless an exception can be justified on objective and reasonable grounds,” 

and noted that “questions may now properly be asked whether the system established in 1946 

meets the present‑day principle of equality of access to courts and tribunals.”
76

  

A rare example of formal peer review took place when the UN Human Rights Committee 

(HRC) and the Committee on Economic, Social and Cultural Rights (CESCR) extended in 2004 

and 2005 (respectively) requests to UNMIK to submit reports with respect to the area under its 

jurisdiction in Kosovo. While UNMIK, as a UN body, is not a member of the respective 

conventions, the committees based their authority on the theory “that the rights guaranteed under 

the [ICCPR] belong to the people living in the territory of a State party, and that once the people 

are accorded the protection of the rights under the [ICCPR], such protection devolves with 

territory and continues to belong to them, notwithstanding changes in the administration of that 

territory.”
77

 As mentioned above, UNMIK complied and submitted reports to both bodies.
78

  

More openness toward “peer review” can be found in the context of reviewing private 

standard-setting practices by international tribunals (to the extent that this exercise fits the 

description of “peers”). We have already encountered the ECJ’s uncompromising review of 

regulations issued by associations for sports.
79

 On the strength of this approach, the EU’s Article 

29 Working Party, which advises member states on the implementation of EU data protection 

directives, reviewed the privacy standards of WADA. It engaged WADA in a serious exchange 

concerning the latter’s “draft international standard on the protection of privacy.” Its initial report 

cited “a number of key principles of the European data protection regime [which did] not appear 

in the draft Standard.”
80

 WADA partially responded to these concerns and its modified standards 
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improved the protection of the athletes’ privacy. But the Working Party remained critical. It 

detailed “numerous issues that remain problematic” and cautioned “controllers in the EU”  that 

they “are responsible for processing personal data in compliance with domestic law and must 

therefore disregard the World Anti-Doping Code and International Standards insofar as they 

contradict domestic law.”
81

  

 

Informal peer review: The opportunities for indirect review are manifold: Reviewing IGOs, most 

obviously international tribunals, could use their own legal framework to deny access to external 

norms that are not compatible with it. The most dramatic manifestation of the promise of this 

potential was demonstrated in the Kadi litigation before the ECJ. To overcome the constraining 

supremacy granted to UN Security Council resolutions by Article 103 of the UN Charter, which 

had tied the hand of the Court of First Instance, the ECJ had to reimagine the entire EU legal 

system as a separate one. It envisioned the EU as a “Community … based on the rule of law,” 

whose constitutive treaty, the EC Treaty, is “the basic constitutional charter, which established a 

complete system of legal remedies and procedures”
82

 and relegated the UN Charter to the status 

of an international agreement, which “cannot affect the allocation of powers fixed by the Treaties 

or, consequently, the autonomy of the Community legal system.”
83

 

But one has to be a very strong IGO, or a truly independent one, not to fear retaliation, and the 

ECJ was very strong and independent, particularly as two of the Permanent Five on the Security 

Council were members of the EU. Not many IGOs or international tribunals may venture to 

demonstrate similar resolve. The ECtHR, for example, has acted inconsistently. While it found it 

possible to demand that states make sure that IGOs in their territory ensure their internal staff 

“reasonable alternative means to protect effectively” their ECHR rights,
84

 it balked at making a 
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similar suggestion when dealing with the acts and omissions of the UN-backed UNMIK.
85

 The 

ECtHR also erected high walls to limit its scope of indirect review of EU policies, due to “the 

growing importance of international co-operation and of the consequent need to secure the 

proper functioning of international organisations.”
86

  

Abstention from “peer review” is particularly noticeable in the context of parallel judgments, 

where one international tribunal is in a position to engage with the reasoning or the outcome 

reached in a decision of a different tribunal. Direct challenges, such as in the Tadic case,
87

 are 

rare, and tribunals conveniently choose to simply ignore their peers,
88

 or state that the other 

court’s decision is irrelevant to the case at hand.
89

 

This “live and let live” attitude, which is amenable to being characterized as promoting 

international cooperation and the functioning of international organizations, might also be 

explained by the worry of descending into “tit-for-tat” confrontation between tribunals, or simply 

being ignored by the others. “Tit-for-tat” is especially ruinous for international adjudicators who 

enhance their authority by invoking inter-judicial convergence on undisputed general principles 

of international law.
90

 Moreover, the handful powerful states that set up and control many of the 

potential reviewing bodies have little appetite for their agents to start reviewing each other.
91

  

In fact, in those rare cases where the ECJ and the ECtHR bravely and creatively challenged 

other global bodies, their position was emboldened by their awareness that if they did not act, it 
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was very likely that national courts would enter the fray and act in their stead.
92

 This observation 

suggests that if external review of global governance bodies has some potential, it is to be found 

in the activities of national actors, particularly national courts.  

 

6.3.3 Review by National Actors 

One might have expected national actors, fearing retaliation, to be the least assertive in reviewing 

global governance bodies. From the domestic angle, reviewing a global body is a collective 

action problem and few would be willing to play the “chicken” and attract the IGO’s or PI’s 

wrath. But it turns out that some national actors are simply sufficiently strong to assume the risk, 

and that in other instances, domestic actors can overcome their barriers and act collectively.  

(a) National Legislatures 

Legislatures rarely take an active part in global policymaking,
93

 nor can they be expected to play 

an active role in reviewing global governance bodies. One notable exception is the U.S. 

Congress, whose influence in this context has been noted and analyzed.
94

 As Kristina Daugirdas 

suggests, Congress’s ability to influence global bodies is a function of the dependency of those 

bodies on U.S. funding.
95

 In fact, the U.S. Congress has used this leverage by withholding U.S. 

funding from IGOs like the UN Human Rights Council and UNESCO. Earlier, the Soviet Union 

used the same policy when it refused to pay for UN peacekeeping operations. But as these 

examples suggest, such blunt measures are not always effective, and certainly they are open to 

only few national actors.   

While usually members of different legislatures would find it difficult to coordinate their 

resistance to global bodies, Abigail Deshman has noted an interesting example where members 

of legislatures of different European countries, acting collectively under the auspices of the 

Parliamentary Assembly of the Council of Europe, effectively reviewed the decision-making 
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processes within the World Health Organization.
96

 Her analysis of the Assembly’s fierce reaction 

to the way WHO (mis)handled the H1N1 pandemic suggests that a rare combination of factors 

motivated the review. First, the diversity of the institutional composition of the members in the 

respective IGOs. In that particular case, the Council’s Parliamentary Assembly included the 

backbenchers of the member states’ legislative branches, while the WHO was under the 

influence of the states’ executive branches (as well as the influence of pharmaceutical 

companies). Second, the unique venue of the Parliamentary Assembly enabled the backbenchers 

to overcome the communication gaps that usually hinder inter-legislature coordination. 

 

(b) National Executives and Administrative Agencies 

In principle, administrative agencies that implement global standards have opportunities under 

domestic law to filter out standards that they deem incompatible with domestic law or in conflict 

with local interests. The question is whether national agencies will use their internal procedures 

not to avoid compliance, but rather to press the global actor to become more accountable and 

promote global interests and concerns. The limited experience accumulated thus far suggests an 

interesting dichotomy. While several agencies do open their internal policy-making procedures 

to private stakeholders (including foreign ones) in their preparations for the meetings of the 

global body, thereby enabling domestic actors to shape the agency's position at the global level,
97

 

they would be less open to including civil society and other actors in the ex-post implementation 

stage. Thus, while the U.S. Environmental Protection Agency was eager to involve private 

stakeholders and took measures to increase public participation and transparency during their 

preparations for the Montreal Protocol, it showed less interest to do so when it came to 

implementing the Protocol in domestic law.
98

 

 

(c) National Courts  
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In recent years, national courts have emerged as key actors in indirectly reviewing decision-

making at the global level, using their “gatekeeping” opportunity to reject global policies that 

they regard as incompatible with domestic law.
99

 National courts can invoke several legal 

sources and doctrines. The ubiquitous response is to rely on the domestic constitution or on a 

statutory text, but courts have also used international law principles to narrowly interpret the 

immunities of IGOs
100

 or the text of the international standard.
101

 In one case a U.S. court found 

that an international claims commission did not offer adequate protection for a claimant and 

therefore refused to block her suit based on the private law procedural doctrine of forum non 

conveniens.
102

  

Reversing a long-held aversion to reviewing global standards and a strong deference towards 

their executive branches,
103

 national courts have in recent years changed course. Probably due to 

having become more aware of the challenges that the global regulatory structure poses for their 

domestic democratic processes, and of their ability to act together with their peers in other 

countries, they have begun to develop tools to respond to foreign and global actors.
104

 This 

willingness to intervene in policymaking at the global level holds out the promise of reducing 

excessive executive discretion and pressure from private companies and of improving domestic 

accountability. To this effort, these courts bring their considerable independence from their 

respective executive branches, which enables them to address deficits at the global level. 

The assertiveness of the national courts offers “cover” to international tribunals who worry 

about compliance with their judgments and about retaliation from key member states. If national 

courts are expected to rule against the IGOs, state executives may be more inclined to tolerate a 
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ruling by the international tribunal to the same effect. Three examples demonstrate the potential 

of such “bottom-up” cooperation between national and international courts.   

The Kadi judgment that we have discussed in several places might not have been written 

without the cue provided by some European national courts. In the post 9/11 era, several 

prominent national courts appear to have realized that Security Council resolutions related to 

counterterrorism posed a potential threat to their own standing as institutions that are 

constitutionally empowered to determine the balance between security and liberty.
105

 They 

responded by asserting their authority to interpret such resolutions narrowly, or limit their 

domestic applicability, in line with the principles of their national constitutions. 

In 2006 the French Court of Cassation declared that in France Security Council resolutions 

had no direct effect until incorporated into national law by domestic measures that would be 

subject to judicial review.
106

 In 2007 the House of Lords was faced with the claim that a Security 

Council resolution limited its authority to review the implementation of the European 

Convention on Human Rights (ECHR).
107

 Like the French court, the British court, too, 

interpreted the Security Council resolution narrowly and subjected compliance with it to a 

proportionality analysis. It found that the Security Council resolution qualified but did not 

displace the obligation of UK forces to comply with the ECHR, unless it was “necessary for 

imperative reasons of security” to deviate from it.
108

 To these judgments one could add the 

“Solange”-type judgments of courts in Europe that have kept European institutions mindful of 

their dependence on domestic implementation.
109

 More specifically, a few national courts have 

upheld indirect challenges to the “targeted sanctions” regime.
110

 

It is quite likely that these judgments had an impact on the Grand Chamber of the ECJ in 

Kadi.
111

 On appeal, the court’s advocate general, Miguel Maduro, outlined a way for the court to 

overcome the apparent obligatory compliance with Security Council resolutions, which the court 

endorsed. In particular, Maduro’s suggestion to the court—that national courts had both the 
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authority and the willingness to step in if the ECJ would not, and that it was “very unlikely that 

national measures for the implementation of [Security Council resolutions] would enjoy 

immunity from [national] judicial review”
112

—appears to have been determinative.  

After the Court of First Instance (CFI) rendered its Kadi judgment (2005), the president of the 

SC mentioned that “[I]nternational, national and regional courts must review SCRs to ensure that 

they comply fully with internationally recognized human rights norms and the principles and 

purposes of the United Nations Charter.”
113

 The chair of the Sanctions Committee admitted that 

“[o]ne cannot ignore the international context … [the SC] sanctions regimes find themselves 

increasingly under pressure and have recently been questioned, especially in light of the need for 

fair and clear procedures for listing, de-listing and the granting of humanitarian exemptions.”
114

 

Indeed, it was “European pressure” that in 2008 compelled the Security Council’s committee to 

“identify formal guidelines or evidentiary standards for states to follow in proposing names, and 

to incorporate humanitarian exceptions and a de-listing procedure.”
115

 By that time the Kadi case 

was already in appeal before the European Court of Justice, and the Security Council’s Sanctions 

Committee expressly stated its concern that the Court would undermine the targeted sanctions 

regime by holding the implementation regulation invalid, warning that “it would trigger similar 

challenges that could quickly erode enforcement.”
116

 As a result, “[t]he Committee has made a 

series of incremental improvements to its procedures.”
117

 After the adoption of Security Council 

Resolution 1904, in December 2009,
118

 US Ambassador Rice explained the measure as 

“address[ing] concerns that have been expressed by some European courts.”
 119
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The second example of national courts contributing to strengthening the rule of law at the 

IGO level comes from the area of employment standards within IGOs, another key area of global 

governance.
120

 Whereas initially several IGOs sought to insulate themselves from judicial 

supervision of their employment conditions, they have eventually had to heed the pressure 

brought to bear by national courts. The World Bank established its Administrative Tribunal only 

after it became clear that the Bank’s employment policies could be subjected to challenges in 

national courts.
121

 And in Europe, the famous Waite and Kennedy decision of the ECtHR
122

 was 

preceded by judgments by national labor courts that rejected the immunity of IGOs to national 

labor standards. After initial remarks by the French Court of Cassation in 1995 that raised the 

concern that such immunity could amount to a denial of justice, a French appellate court in 1997 

rejected UNESCO’s plea of immunity by directly invoking the ECtHR.
123

 The ECtHR’s 

expectation that IGOs offer equivalent protection to their employees was soon echoed by the 

courts in Belgium, France and Italy. The latter set aside the immunities of those IGOs and 

critically reviewed their procedures for resolving disputes with their employees.
124

   

The third example comes from the EU.
125

 One way to explain the heroic Van Gend en Loos 

judgment is to note the backing it received from the national courts of the three smaller members 

of the original EEC. That the Benelux countries were keen to embrace the EC Treaty and give it 

legal effect was already reflected in their national laws. The Dutch Constitution of 1953 provided 

for the supremacy of international treaties over domestic statutes.
126

 The Luxembourg Court of 
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Cassation (in 1950) and its Conseil d'Etat (in 1951) acknowledged the supremacy of treaty 

obligations over local laws.
127

 In Belgium, “the van Gend en Loos decision, though 

revolutionary, created hardly a ripple at the time,”
128

 given the pro-integration attitude of the 

“most outstanding” members of the Belgian judiciary.
129

 The Belgian Procureur Général 

Ganshof van der Meersch stated that the Rome Treaty created a common legal order whose 

subjects are not only states but also their citizens.
130

 The celebrated judgment of the Belgian 

Court of Cassation in its 1971 Le Ski decision,
131

 which endorsed monism and accepted the 

primacy of EEC law, was considered a “logical and easy”
132

 application of the principle of direct 

effect. These three small states fully grasped the benefits of international cooperation and that 

arguing in favor of the EC Treaty was clearly within their self-interest. They, the Netherlands in 

particular, signaled to the ECJ that they would accept and follow its judgments whatever they 

might be. In the event that France or Germany did not accept its rulings,
133

 they would be the 

ones to be regarded as the violators of the Treaty, whereas the ECJ would be deemed its 

guardian.
134

 

National courts also have tools for addressing global private regulation. Since several of the 

PIs refer to private arbitration procedures, the courts have an opportunity both to control the PI’s 

demand to commence arbitrations and to review the legality of the award. For example, in Lance 

Armstrong v. Tygart and U.S. Anti-Doping Agency (USADA) a U.S. court reviewed the decision 

made by the USADA, a nongovernmental organization, to charge Armstrong with violating 
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various anti-doping rules, and to give him the option of either contesting the charges through 

arbitration or accepting sanctions. Armstrong challenged USADA’s authority to bring such 

charges against him, and alleged that USADA’s charging and arbitration procedures violated his 

due process rights.
135

 On the other hand, in Gatlin v. U.S. Anti-Doping Agency, Inc.,
136

 a federal 

district court found a CAS arbitration panel decision to be “arbitrary and capricious,” but 

nonetheless one that did not “rise to the level of moral repugnance” which would justify refusal 

to recognize the CAS award. These judgments could suggest that in relation to the workings of 

private regulators of sports, national courts still hesitate to challenge the global actors, leaving 

the athletes to rely on the ECJ to protect their rights.
137

 

 

6.3.4 Civil Society 

Finally there are instances where civil society activists through NGOs or through ad hoc 

campaigns effectively put pressure on global governance bodies to modify their procedures and 

standards. The reactions to the World Bank’s financing of the Narmada dam in India or to the 

inaccessible WTO in Seattle have already been mentioned.
138

 More recently, public opinion and 

committed key actor in the Federation Internationale de Football Association (FIFA), ultimately 

convinced this private organization to allow the wearing of head covers in football games.
139

 

Obviously, with the development of communication technology, civil society mobilization may 

increase its effectiveness.  

 

6.4 The Proper Standard of Review 

In Chapter 5 we examined what the proper standard of review by global governance bodies of 

national discretion is. We identified factors that call for limited review of national discretion and 

factors that call for a more searching global inquiry. A similar approach of weighing the relative 

competences of the different actors and their ability to take all relevant interests into account 

would be appropriate here as well: it is obvious that the reviewing body must respect the 

discretionary authority of the entity it reviews, and defer to skillful and impartial decisions, but 
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failure to conform to the law on global governance when making decisions must not be immune 

from review. 

To illustrate the challenge, we should focus on the final stage thus far in the Kadi saga. The 

question that came up before the CIEU in 2013 was whether the UN Security Council had 

upgraded its accountability mechanisms sufficiently so that the balance that it struck between 

security and fundamental rights merited the European court’s deference. Advocate General Bot 

thought that it did, suggesting that the court ought to defer to the Security Council to promote 

“confidence and collaboration between the participating international, regional and national 

institutions, rather than mistrust.”
140

 The trust between the institutions implied, in his view, that 

the EU courts should not “examine systematically and intensively the merits of the decisions 

taken by the Sanctions Committee,” but instead should rely on “the presumption to be made that 

the reasons cited in support of listing are based on sufficient evidence and information,” and 

therefore the “review of the internal lawfulness of the contested EU [implementing] act should 

be limited to checking for manifest errors of assessment.”
141

 

The CJEU did not accept this proposition. It insisted that the “Courts of the European Union 

consider that, at the very least, one of the reasons mentioned in the summary provided by the 

Sanctions Committee is sufficiently detailed and specific, that it is substantiated and that it 

constitutes in itself sufficient basis to support that decision.”
142

 It regarded “such a judicial 

review [as] indispensable to ensure a fair balance between the maintenance of international peace 

and security and the protection of the fundamental rights and freedoms of the person concerned 

… those being shared values of the UN and the European Union.”
143

 

These two approaches can illustrate the two extreme avenues: deference on the one hand, and 

full (or almost full) review on the other hand. A middle course is an obvious third option, one 

that satisfies itself with an “equivalent protection” of the rights at stake and a test that entails at 

least some deference to the reviewed organ,
144

 and that reflects a measure of modesty as to the 
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ability to unilaterally identify the desired outcome. Reviewing bodies should in any event not 

focus only on self-regarding interests: as they review global governance bodies, they affect more 

that their own national interests. They are acting as trustees of humanity and must therefore take 

other-regarding interests seriously into account. 

 

 

 

 

 

 

 

Chapter 7 

Conclusion 

 

This contribution has explored the challenges that global governance bodies pose to the ideals of 

the rule of law, the protection of human rights, democratic deliberation, and the equitable 

allocation of benefits and burdens among states and communities. It sought to explain why these 

institutions, while being part of the solution to global coordination and cooperation problems, 

have created new problems beyond the ones they were designed to resolve. It has attempted to 

identify the possible normative and institutional responses to these new problems. 

On the basis of this analysis, I have tried to outline the emerging legal responses to these 

challenges and to assess their efficacy. Although anecdotal, the evidence I provided suggests that 

law – international, regional and domestic – is shifting its position concerning global governance 

bodies. What was initially a welcoming legal environment that uncritically allowed international 

organizations unfettered freedom of action, without normative constraints and institutional 

checks, is incrementally changing to form a new landscape of responsibility, where multiple 

actors – international, regional and domestic – call these bodies to account. I have offered the 

legal framework for this emerging legal environment and articulated the necessary component 

for its success.  

It is worth repeating that circumscribing the exercise of authority by global governance bodies 

is not aimed at undermining their functionality. Quite the opposite: the limitations on 

administrative agencies are never designed to undercut the administrators; the latter, and those to 

whom they must give account, invariably benefit from such constraints. There is rarely a zero-
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sum game between the regulated and the regulators, but instead mutual gain. Nevertheless, the 

application of legal constraints to decision-makers is never a simple exercise, because those who 

cherish unfettered discretion are tempted to manipulate the new rules and create new islands of 

arbitrariness and impunity. This is why the law on global governance, like any system of 

administrative law, can be expected to shift and turn in an everlasting struggle to tame power, 

while power seeks to perpetuate itself by translating itself into law. 

The survey of the emerging norms and of the institutions that seek to tame global governance 

bodies has shown that, as traditionally has been the case in domestic settings, much of the law is 

being built incrementally bottom-up, in particular by judges in national courts. Through such 

actors and due to a growing “culture of accountability,” norms, standards and expectations that 

have crystalized in democratic domestic legal systems are migrating to the global sphere and 

beginning to frame perceptions about the legitimacy of global bodies. While this process of 

migration creates pressure for convergence, there remains considerable variation among norms 

and institutions.  

The emerging law on global governance is still in its infancy, but the trajectory is clear. 

Inevitably, following the rise of global governance and the intensification of its hold on all 

aspects of life within states, pressures to develop the law that regulates global governance will 

gain the upper hand. This work has tried to capture the nucleus of what inexorably will become a 

sophisticated, robust and well-established field of law. 

 


