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Abstract 

 

The following is the text of Chapter 3 of my Hague Lectures on “The Law of Global 

Governance” forthcoming in the 368 Recueil des cours and in the Pocketbook Series of the 

Hague Academy of International law.  

 

The book argues that the decision-making processes within international organizations and other 

global governance bodies ought to be subjected to procedural and substantive legal constraints 

that are associated domestically with the requirements of the rule of law. The book explains why 

law – international, regional, domestic, formal or soft – should restrain global actors in the same 

way that judicial oversight is applied to domestic administrative agencies. It outlines the 

emerging web of global norms designed to protect the rights and interests of all affected 

individuals, to enable public deliberation, and to promote the legitimacy of the global bodies. 

These norms are being shaped by a growing convergence of expectations that global institutions 

adopt rules and institutions that ensure public participation and representation, impartiality and 

independence of decision-makers, and accountability of decisions. The book explores these 

mechanisms as well as the political and social forces that are shaping their development by 

analyzing the emerging judicial practice concerning a variety of institutions, ranging from the 

UN Security Council and other formal organizations to informal and private standard-setting 

bodies.  

 

The aim of this Chapter is to ground accountability obligations of global governance bodies 

toward individuals affected by their policies. Why should, for example, the EU be accountable to 

non-EU citizens or residents and consider their interests? Why should GlobalG.A.P. and other 

private actors give take into account the adverse effects of their standards on farmers in faraway 

countries? I explore three possible principles as possible candidates for such obligations: the rule 

of law, human rights and trusteeship. Recourse to the principle of the rule of law raises several 

questions, including a preliminary question of standing: who has standing to demand that a 

global body comply with the rule of law? The second ground, the obligation to respect and 

ensure human rights, suffers from similar problems of space and scope: why do global 

governance bodies owe foreigners human rights-based duties? The chapter argues that the 

response to those questions, as well as the basis of a third, independent source of obligations, is 

the concept of trusteeship. States and the institutions states set up or delegate authority to are 

trustees of humanity, having been authorized by human society to respect and promote the 

interests of all individuals. The trusteeship concept, which informed the bottom-up evolution of 

domestic administrative law of many countries, can now serve as the normative bedrock for the 

emergence of global administrative law. 
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Chapter 3 

The Normative Basis for the Law Regulating Global Governance Institutions 

 

This chapter discusses the possible sources of the administrative law obligations of global 

governance bodies. The point of departure is the burden of substantiating the claim that IGOs, 

InGOs, PPIs and PIs are bound by procedural due process and accountability requirements 

beyond what they accepted in their founding documents, if such exist. Global governance bodies 

reject this claim: though they may elect to adopt certain measures, they refuse to acknowledge 

that they are bound to do so. IGOs say so explicitly: having an independent legal personality as 

subjects of international law, they are bound exactly by what they explicitly consented to. 

Moreover, they enjoy immunity from review by national courts and other external bodies. InGOs 

regard themselves as merely coordinating among domestic agencies and hence suggest that the 

domestic regulators are the ones that should offer account for implementing the InGOs’ 

guidelines. PPIs, which are based on public/private partnerships, and PIs, who set private 

standards, deny that they have anything to account for, because they do not exercise any public 

authority. If they set standards for any type of commercial or other activity, they set it for 

themselves, and those who have other preferences may wish not to join their club. Most 

fundamentally, these global bodies reject the assertion that they owe any duty of accountability 

and participation to foreigners beyond their sphere of activity: a state is accountable to its 

citizens; the global organization might be accountable to the citizens of the states that are parties 

to the organization, but on what grounds would any global governance body be accountable to 

citizens of other countries? Why should any actor, besides the sovereign government, be 

accountable to workers and farmers in the developing world for their appalling working 

conditions and for their inability to meet the high safety standards set by importing governments 

or private associations? The global bodies – public, private, or both – deny any responsibility 

toward “the other.” The aim of this chapter is to suggest that these seemingly entrenched legal 

positions are misguided, and that an obligation to render account to the other is morally and 

legally required.  

All the major domestic administrative law systems developed bottom-up through the judicial 

process. Judges built these systems by invoking one of three possible grounds. The first ground 
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is the principle of the rule of law (and the ultra vires or excès de pouvoir doctrines as its mirror 

images): the executive has only that power granted to it by the legislature. The second ground is 

based on the individual’s human rights and the corresponding governmental obligation to respect 

them also in administrative proceedings. The third claim grounded accountability obligations in 

the idea of a trust between the administrative agency and the king/legislator/citizens, a trust 

which is based on the notion that the agency serves on behalf of the ultimate “sovereign” who is 

therefore entitled to be given account for what is done in its name. This chapter follows these 

three possible grounds for accountability – rule of law, human rights, and trusteeship – as applied 

to global governance bodies, seeking to find the appropriate basis for recognizing accountability 

obligations of global governance bodies. 

 

3.1 The Ultra Vires (or excès de pouvoir) Doctrine as a Potential Source of Procedural 

Obligations 

When he contrasted the English system that is based on the rule of law to the French droit 

administratif, Albert Venn Dicey postulated that in England administrative agents enjoy no 

special status: 

Any official who exceeds the authority given him by the law incurs the common law 

responsibility for his wrongful act; he is amenable to the authority of the ordinary Courts, 

and the ordinary Courts have themselves jurisdiction to determine what is the extent of 

his legal power, and whether the orders under which he has acted were legal and valid.”
1
  

This doctrine sufficed to protect individual rights against executive power, because the burden 

was on the executive to show authorization from Parliament to act: “Our rigid rule of law has 

immense and undeniable merits. Individual freedom is thereby more thoroughly protected in 

England against oppression by the government than in any other European country.”
2
 The rule of 

law extended beyond the formal authority to act to cover also how action should be taken, as 

well as the authority of the regular courts to review such action. As Lord Woolf explained, 

“[t]here are other principles which are part of the rule of law, for example, that the public are 

entitled to have resort to the courts; that the courts are for the resolution of their disputes; that it 

is the courts’ responsibility to protect the public against the unlawful activities of others 

                                                           
1
 ALBERT VENN DICEY, INTRODUCTION TO THE STUDY OF THE LAW OF THE CONSTITUTION 384-5 (8

th
 ed., 1915).   

2
  Id., at 389. 
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including the executive; and that it is the responsibility of the courts to determine the proper 

interpretation of the law.”
3
 This conception of the rule of law requires that the government act 

always within its powers, follow procedures that allow for hearing and other due process 

requirements, and provide equality of access to courts and other machinery for adjudication. This 

is the ‘thin’ or procedural version of the rule of law doctrine, which served as the basis for courts 

to claim the authority to review administrative action and criteria for ascertaining the legality of 

that action.
4
 

The rule of law approach informed the evolution of domestic administrative law in other legal 

systems as well. Harlow notes that “[e]very Western administrative law system is founded on the 

rule of law … The rule of law ideal forms the central background theory against which the 

principles of administrative law operate, while at the same time acting as a governing principle.”
5
 

In fact, Neville Brown and John Bell argue that the French principle of légalité – “the idea that 

the administration must be compelled to observe the law […] is something much more that the 

English and Scottish doctrines of ultra vires”
6
 in its procedural and substantive demands from 

the administration. Augmented by the judicial recourse to the principes généraux du droit, the 

entire edifice of French administrative law is built on this concept.
7
 

Can this rule of law concept be extended to the global arena to suggest that IGOs are bound 

by the treaties that set them up? If so, IGO administrators would be obliged through a process of 

narrow interpretation of their powers to comply with due process and other procedural 

guarantees. This promise was reflected in the bold suggestion of the International Law 

Association’s Committee on Accountability of International Organizations in 2004: 

The starting point for the rules and recommended practices is that, as a matter of principle, 

accountability is linked to the authority and power of an IO. Power entails accountability, 

that is the duty to account for its exercise. […] Procedural and substantive limitations on 

the institutional and operational authority and power of IO-s and treaty-organs can be 

derived from two sources: from primary rules of international and domestic law, and from 

                                                           
3
 Harry Woolf, Judicial Review. The Tensions Between the Executive and the Judiciary, 114 L. Q. REV. 579, 581 

(1998) 
4
 See Carol Harlow, Global Administrative Law: The Quest for Principles and Values, 17 EUR. J. INT’L L. 187, 195 

(2006). 
5
 Id., at 190. 

6
 L. NEVILLE BROWN & JOHN S. BELL, FRENCH ADMINISTRATIVE LAW 202 (4

th
 ed., 1993). 

7
 Brown & Bell, id., at 205-223; JEAN RIVERO & JEAN WALINE, DROIT ADMINISTRATIF 260-64 (20

th
 ed., 2004). 
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the rules of the IO, meaning, in particular, the constituent instrument, decisions and 

resolutions adopted in accordance with them and established practice of the Organisation, 

including mechanisms for supervision and monitoring (reporting, financial and 

administrative control, judicial review).
8
 

The first difficulty with this assertion lies in the fact that there is no doctrine of ultra vires in 

the global context that is equivalent or similar to the one in domestic law. In fact, the attitude 

toward IGOs has been the opposite of that shown toward domestic administrators. To recall 

Klabbers’s observation, “[t]raditionally, international organizations were heralded as the 

harbingers of international happiness, embodying a fortuitous combination of our dreams of 

‘legislative reason’ and the idea that everything international is wonderful precisely because it is 

international.”
9
 With IGOs being conceived as such, there was no judicial urge to restrict or 

burden them with obligations that were deemed superfluous and costly. Moreover, there was 

good reason to worry that the review of these bodies by other actors might affect not only their 

effectiveness but also their independence and impartiality. 

As a result, according to the interpretation of international tribunals, IGOs have almost 

unfettered discretion, and should not be bothered by legal restraints and picky courts. This legal 

freedom is grounded in three layers of protection: 

 

3.1.1 First Layer: IGOs Have an Independent Legal Personality 

The recognition of IGOs as having an independent legal personality by the International Court of 

Justice (ICJ) in Reparation for Injuries Suffered in the Service of the United Nations (Advisory 

Opinion),
10

 even if such status was only implicit in its constitutive document, was an act of 

empowerment and liberation. As the ICJ explained. “[t]o ensure the independence of the agent, 

and, consequently, the independent action of the Organization itself, it is essential that in 

performing his duties he need not have to rely on any other protection than that of the 

                                                           
8
 Int'l L. Ass'n, Comm. Accountability Int'l Org., Accountability of International Organisations Final Report 5-6, 

Berlin Conference (2004), available at http://www.ila-hq.org/en/committees/index.cfm/cid/9 (last visited Feb. 11, 

2014) [hereinafter ILA, Accountability].    
9
 Jan Klabbers, The Life and Times of the Law of International Organizations, 70 NORDIC J. INT'L L. 287, 288 (2001) 

[hereinafter Klabbers, Life].  
10

 Reparation for Injuries Suffered in the Service of the United Nations, Advisory Opinion, 1949 I.C.J. 174, 182-183 

(Apr. 11) [hereinafter ICJ, Reparation]. 
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Organization.”
11

 As independent subjects of international law, the IGOs were freed from 

whatever legal restraints existed for the states-parties, and became “bound [only] by any 

obligations incumbent upon them under general rules of international law, under their 

constitutions or under international agreements to which they are parties.”
12

  

 

3.1.2 Second Layer: The Loosely Limited Powers of IGOs  

A fundamental principle of international institutional law is that IGOs are confined to the limits 

of their authority as stipulated in their constitutive document.
13

 When an IGO acts beyond those 

powers, its acts may be declared invalid, at least in theory.
14

  

However, as Klabbers notes, the principle of attribution encounters some problems: first, if 

this principle is taken to its extreme, then organizations are no more than the mouthpieces of 

their member states, and as a consequence, their raison d'être comes into question.
15

 Second, it is 

impossible to spell out in detail in the constitutive instrument every specific power an 

international organization may need to perform its functions. Third, organizations are usually 

dynamic entities, and it is impossible for their founders to foresee with sufficient detail what 

specific powers are necessary to perform their functions effectively in an uncertain future.
16

 

This, together with the general “unbridled enthusiasm for international organizations,”
17

 led 

the Permanent Court of International Justice (PCIJ) and the ICJ to adopt an interpretative 

approach to the constitutive treaties that has expanded IGOs’ authority far beyond the original 

                                                           
11

 Id., at 183. 
12

 Interpretation of the Agreement of 25 March 1951 between the WHO and Egypt, Advisory Opinion, 1980 I.C.J. 

73, 89-90, ¶ 37 (Dec. 20).  
13

 Legality of the Use by a State of Nuclear Weapons in Armed Conflict, Advisory Opinion. 1996 I.C.J. 66, 78, ¶ 25 

(July 8) [hereinafter ICJ, Nuclear Weapons] (“international organizations … do not, unlike States, possess a general 

competence. International organizations are governed by the ‘principle of speciality’, that is to say, they are invested 

by the States which create them with powers, the limits of which are a function of the common interests whose 

promotion those States entrust to them”). See also Jurisdiction of the European Commission of the Danube Between 

Galatz and Braila, Advisory Opinion, 1926 P.C.I.J. (Ser. B)  No. 14, at 64, ¶ 179 (Dec. 8) (where the court 

determined that as the European Commission is not a state but an international institution, it only has “the functions 

bestowed upon it by the Definitive Statute with a view to the fulfillment of that purpose, but it has power to exercise 

these functions to their full extent, in so far as the Statute does not impose restrictions upon it”). 
14

 JAN KLABBERS, AN INTRODUCTION TO INTERNATIONAL INSTITUTIONAL LAW 53 (2
nd

 ed., 2009) [hereinafter, 

Klabbers, Introduction]. See also DAN SAROOSHI, INTERNATIONAL ORGANIZATIONS AND THEIR EXERCISE OF 

SOVEREIGN POWERS (2007); Niels M. Blokker, International Organizations or Institutions, Implied Powers, MAX 

PLANCK ENCYCLOPEDIA OF PUBLIC INTERNATIONAL LAW [hereinafter MPEPIL] 467, at 1 (2009), 

http://opil.ouplaw.com/view/10.1093/law:epil/9780199231690/law-9780199231690-e467#law-9780199231690-

e467 (last visited Feb. 9, 2014). 
15

 See Klabbers, Introduction, supra note 14, at 58. 
16

 Alan Dashwood, The Limits of European Community Powers, 21 EUR. L. REV. 113 (1996). 
17

 Klabbers, Life, supra note 9, at 300. 
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texts. It did so by adopting the doctrine of “effective interpretation” to examine the boundaries of 

an IGO mandate,
18

 and by recognizing that IGOs had in addition to explicit authorization also 

“implied powers.”
19

 As the ICJ stated in the reparation case, “the [UN] must be deemed to have 

those powers which, though not expressly provided in the [UN] Charter, are conferred upon it by 

necessary implication as being essential to the performance of its duties.”
20

  The same uncritical 

approach was present in 1996, when the ICJ explained that 

The powers conferred on international organizations are normally the subject of an express 

statement in their constituent instruments. Nevertheless, the necessities of international life 

may point to the need for organizations, in order to achieve their objectives, to possess 

subsidiary powers which are not expressly provided for in the basic instruments which 

govern their activities. It is generally accepted that international organizations can exercise 

such powers, known as “implied” powers.
21

 

This doctrine of implied powers is the exact opposite of the rule of law-based doctrine of ultra 

vires. This was acknowledged by the ICJ in Certain Expenses of the United Nations (Article 17, 

Paragraph 2, of the Charter) (Advisory Opinion), which stated that “when the [UN] takes action 

which warrants the assertion that it was appropriate for the fulfilment of one of the stated 

purposes of the United Nations, the presumption is that such action is not ultra vires the 

Organization.”
22

 

 

3.1.3 Third Layer: IGO Immunities and the Unclear Legal Consequences of Ultra Vires Acts 

The strength of the English approach to ultra vires administrative acts was its immediate 

consequence: such acts were regarded as void ab initio. Every court could declare such an 

outcome. Not so in the international legal context. IGOs enjoy absolute immunity from national 

courts, granted to them either in headquarters agreements with host states or in the constitutive 

                                                           
18

 See HERSCH LAUTERPACHT, THE DEVELOPMENT OF INTERNATIONAL LAW BY THE INTERNATIONAL COURT 267-81 

(1958) (discussing the “Effectiveness of International Institutions and International Organisations”). 
19

 Klabbers, Life, supra note 9, at 295 et seq.; Blokker, supra note 14. 
20

  ICJ, Reparation, supra note 10, at 182-183. See also Effect of Awards of Compensation Made by the United 

Nations Administrative Tribunal, Advisory Opinion, 1954 I.C.J. 47, 57 (July 13). 
21

 ICJ, Nuclear Weapons, supra note 13, at 78, ¶ 25. 
22

 Certain Expenses of the United Nations (Article 17, Paragraph 2, of the Charter), Advisory Opinion, 1962 I.C.J. 

151, 168 (July 20). 
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treaties that bind all state parties.
23

 Judicial review is relegated to internal review mechanisms, to 

the extent that they exist.
24

 If ultra vires accusations arise in judicial proceedings, they must 

therefore be resolved by the internal review bodies that the IGOs themselves set up and by the 

judges the IGOs have appointed (and have the power to reappoint). These internal bodies must 

determine their own validity, as in the famous Tadic judgment,
25

 or otherwise examine the 

validity of the acts of their system’s creators. This is hardly an auspicious setting for the rise of a 

rigorous rule of law-based theory of review of administrative action akin to the one developed in 

England and in other democracies.   

This evasive attitude toward the commitment to the rule of law by IGOs, has been clearly 

asserted by the UN Secretary General’s 2012 “programme of action to strengthen the rule of law 

at the national and international levels.”
26

 His plan “to galvanize collective efforts to strengthen 

the rule of law at the national and international levels” immediately clarified that “responsibility 

for strengthening the rule of law lies with Member States and their citizens,” to whom the UN 

would offer support.
27

 The subsequent General Assembly Resolution did offer a strong response, 

“recognizing that the rule of law applies to all States equally, and to international organizations, 

including the United Nations and its principal organs.”
28

 While this Resolution is devoid of any 

legal force, it may reflect an attempt to respond to growing public demand and perhaps therefore 

a clue for the future evolution of international law.   

                                                           
23

 See Klabbers, Introduction, supra note 14, at 131-52; Matthew Parish, An Essay on Accountability of 

International Organizations, 7 INT’L ORG. L. REV. 277, 305-06 (2010). See also THE PRIVILEGES AND IMMUNITIES 

OF INTERNATIONAL ORGANIZATIONS IN DOMESTIC COURTS (August Reinisch ed., 2013); Jan Wouters et al., Western 

European Union v. Siedler; General Secretariat of the ACP Group v. Lutchmaya; General Secretariat of the ACP 

Group v. B.D., 105 AM. J. INT'L L. 560, 562 (2011); Kirsten Schmalenbach, International Organizations or 

Institutions, General Aspects, MPEPIL 499, at 12 (2006), 

http://opil.ouplaw.com/view/10.1093/law:epil/9780199231690/law-9780199231690-

e499?rskey=v6QSsq&result=1&prd=EPIL (last visited Feb. 9, 2014); Ebere Obsieke, The Legal Validity of Ultra 

Vires Decisions of International Organizations, 77 AM. J. INT'L L. 239 (1983); On exceptions to this rule see Chapter 

6, text to notes 121-123. 
24

 On such internal review mechanisms, see infra Chapter 6 text to notes 44-77. 
25

 Prosecutor v. Tadic, Case No. IT-94-1-AR72, Decision on Defence Motion for Interlocutory Appeal on 

Jurisdiction (Int’l Crim. Trib. for the Former Yugo. Oct. 2, 1995), available at 

http://www.icty.org/x/cases/tadic/acdec/en/51002.htm (last visited Feb. 9, 2014) (the International Criminal Tribunal 

for Yugoslavia reviewing whether the UN Security Council had the authority to establish the tribunal).  
26

  U.N. Secretary-General, Delivering justice: programme of action to strengthen the rule of law at the national and 

international levels: Report of the Secretary-General, U.N. Doc. A/66/749 (Mar. 16, 2012), available at 

http://www.unrol.org/files/SGreport%20eng%20A_66_749.pdf. 
27

  Id., ¶ I(5). 
28

 Declaration of the High-Level Meeting of the General Assembly on the Rule of Law at the National and 

International Levels, G.A. Res. 67/1, ¶ I(2), U.N. Doc. A/RES/67/1 (Nov. 30, 2012), available at 

http://www.unrol.org/files/A-RES-67-1.pdf.  
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As a result of the still uncritical embrace of IGOs by positive international law as it stands 

today, the rule of law track as a ground for imposing discipline on global governance actors is 

currently only a narrow alley; too fragile to sustain a robust set of procedural obligations 

incumbent on an IGO and its staff. And moreover, the rule of law framework fails to encompass 

the many private bodies that assume an increasing role in global governance.  

To make matters worse, there is a second, even more difficult problem with the rule of law 

argument: it doesn’t cover all the affected stakeholders. Not all of them have standing to demand 

compliance to a rule of law they have no connection to as eithers authors of the law or those 

directly affected by it. Only the authors of the law or those directly subject to it may legitimately 

expect the relevant public authorities to provide opportunities for participation in their decision-

making and account for their action. One has standing to demand accountability from one’s 

government, who speaks in one’s name; or from the government that directly affects one's rights. 

But one has no standing to demand that a foreign state that affects others comply with the rule of 

law. The same applies to an IGO to which one’s country is not party. To argue that these IGOs 

decide “in my name”
29

 and therefore their exercise of authority is also a matter for “outsiders” to 

take account requires an additional theoretical link that current rule of law literature lacks.
30

 The 

main accountability deficit in global governance takes place in these latter type of indirect 

relations, namely between the global bodies and “the others.” Why should the others have 

standing to invoke the internal rule of law of a foreign body?  

 

3.2 Human Rights Law as a Source of Procedural Obligations 

This section explores the second route for justifying the demands that IGOs comply with 

administrative law obligations toward the affected stakeholders. The argument is composed of 

three steps. First, global governance bodies are bound by customary international law and 

general principles of law. Second, at least basic international human rights norms are now part of 

both customary international law and general principles of law. Finally, global administrative 

law norms are part of international human rights law. On the basis of this argument, the section 

                                                           
29

  ARMIN VON BOGDANDY & INGO VENZKE, IN WHOSE NAME? A PUBLIC LAW THEORY OF INTERNATIONAL 

ADJUDICATION (Forthcoming, 2014). 
30

 Jeremy Waldron, Are Sovereigns Entitled to the Benefit of the International Rule of Law?, 22 EUR. J. INT’L L. 

315, 325 (2011) (focusing on the rule of law demands on states toward those subject to their control). 
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further asks to whom these human rights obligations belong, namely, are IGOs accountable to all 

those affected by their policies? 

 

3.2.1 Human Rights Law Is a Source of Procedural Obligations 

The first step is quite simple: as an international person, an IGO is subject to general 

international law.
31

 Therefore IGOs are subject to customary international law and general 

principles of law.
32

 

The second step seems equally beyond reproach. Philippe Sands and Pierre Klein mention 

that international organizations are subject to rules of customary law relating to the protection of 

fundamental human rights.
33

 They add that international organizations are also bound by 

principles common to national legal systems, including procedural requirements, as well as 

principles such as proportionality, legitimate expectation and equity.
34

 In the Rwamakuba case, 

the International Criminal Tribunal for Rwanda, in considering the applicability of general 

human rights norms, held that “the United Nations, as an international subject, is bound to 

respect rules of customary international law, including those rules which relate to the protection 

of fundamental human rights.”
35

 Therefore, even though an international organization is not a 

party to, say, a human rights treaty or an agreement on the protection of the environment, if a 

rule is reflected in general international law then it can, as such, bind an international 

organization.
36

 The International Law Association’s Committee on the Accountability of 

International Organisations stated that IGOs are bound by  

[h]uman rights obligations, which are increasingly becoming an expression of the common 

constitutional traditions of States, […] through the terms of their constituent instruments; 

                                                           
31

 ICJ, Reparation, supra note 10, at 179. 
32

 PHILIPPE SANDS & PIERRE KLEIN, BOWETT'S LAW OF INTERNATIONAL INSTITUTIONS 463 (6
th

 ed., 2009). 
33

 Id., at 463. See also Tawhida Ahmed & Israel de Jesús Butler, The European Union and Human Rights: An 

International Law Perspective, 17 EUR. J. INT'L. L. 771, 776 (2006); Robert McCorquodale, International 

Organisations and International Human Rights Law, in INTERNATIONAL LAW AND POWER: PERSPECTIVES ON LEGAL 

ORDER AND JUSTICE 141, 156 (Kaiyan Homi Kaikobad & Michael Bohlander eds., 2009) (McCorquodale offers 

other theories under which IGOs are bound by international human rights law). 
34

 Id., at 464. 
35

 Prosecutor v. Rwamakuba, Case No. ICTR-98-44C-T, Decision on Appropriate Remedy, ¶ 48 (Int’l Crim. Trib. 

for Rwanda Jan. 31, 2007), available at 

http://www.unictr.org/Portals/0/Case%5CEnglish%5CRwamakuba%5Cdecisions%5C310107.pdf.  
36

 See, for example, U.N. Secretary-General, Secretary-General's Bulletin: Observance by United Nations Forces of 

International Humanitarian Law, § 3, U.N. Doc. ST/SGB/1999/13 (Aug. 6, 1999), available at 

http://www.refworld.org/docid/451bb5724.html (last visited Mar. 2, 2014). 
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as customary international law; or as general principles of law or if an IO is authorised to 

become a party to a human rights treaty. The consistent practice of IO-s points to a 

recognition of this. Moreover, certain human rights obligations may have attained the 

status of peremptory norms.
37

  

As Bruno Simma suggested,
38

 international human rights obligations deserve to be regarded 

as “any relevant rules of international law applicable in the relations between the parties” and 

hence an integral part of any IGO constitutive treaty which is joined by states that are parties to 

human rights treaties.
39

 An added force to such interpretation is the suggestion, advanced by the 

ECtHR, in Waite and Kennedy v. Germany
40

 and Beer and Regan v. Germany,
41 

that state parties 

to human rights treaties would violate these treaty obligations if they joined IGOs that do not 

share the same constraints: 

The Court is of the opinion that where States establish international organisations in order 

to pursue or strengthen their cooperation in certain fields of activities, and where they 

attribute to these organisations certain competences and accord them immunities, there 

may be implications as to the protection of fundamental rights. It would be incompatible 

with the purpose and object of the Convention, however, if the Contracting States were 

thereby absolved from their responsibility under the Convention in relation to the field of 

activity covered by such attribution. It should be recalled that the Convention is intended to 

guarantee not theoretical or illusory rights, but rights that are practical and effective. This 

is particularly true for the right of access to the courts in view of the prominent place held 

in a democratic society by the right to a fair trial […] 

The ECtHR put forward the requirement of a “reasonable alternative means” to the state’s 

obligation to protect: 

For the Court, a material factor in determining whether granting [an IGO] immunity from 

German jurisdiction is permissible under the Convention is whether the applicants had 

                                                           
37

  ILA, Accountability, supra note 8, at 22. See also August Reinisch, The Immunity of International Organizations 

and the Jurisdiction of their Administrative Tribunals, 7 CHINESE J. INT'L L. 285 (2008); Marc Cogen, Human 

Rights, Prohibition of Political Activities and the Lending Policies of the World Bank and International monetary 

Fund, in THE RIGHT TO DEVELOPMENT IN INTERNATIONAL LAW 387 (Chowdhury et al. eds., 1992). 
38

 Bruno Simma, Foreign Investment Arbitration: A Place for Human Rights, 60 INT’L & COMP. L.Q. 573, 582-286 

(2011). 
39

 Vienna Convention on the Law of Treaties art. 31(3)(c), May. 23, 1969, 1155 U.N.T.S. 331. 
40

 Waite & Kennedy v. Ger., Appl. No. 26083/94 (1999) [hereinafter Waite & Kennedy].  
41

 Beer & Regan v. Appl. No. 28934/95 (1999). 
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available to them reasonable alternative means to protect effectively their rights under the 

Convention.
42

 

The third step requires a bit more refined analysis that sifts through specific human rights 

norms that may have bearing on the content and scope of procedural rights. Such an inquiry 

reveals that there are two types of procedural obligations that derive from international human 

rights law: first, independent rights, such as the rights to information and to judicial due process; 

and second, procedural rights that serve to protect substantive rights such as the right to life, to 

self-determination, and to property. 

 

(a) Direct Accountability Rights 

Access to Information and Transparency: In quite an obvious move, the Inter-American Court of 

Human Rights (IACHR) interpreted Article 13 of the American Convention of Human Rights 

(ACHR), which guarantees “freedom of thought and expression […] includ[ing] freedom to 

seek, receive, and impart information,”
43

 as entailing the positive right to seek information from 

state authorities: 

[B]y expressly stipulating the right to “seek” and “receive” “information,” Article 13 of the 

Convention protects the right of all individuals to request access to State-held information, 

with the exceptions permitted by the restrictions established in the Convention. 

Consequently, this article protects the right of the individual to receive such information 

and the positive obligation of the State to provide it, so that the individual may have access 

to such information or receive an answer that includes a justification when, for any reason 

permitted by the Convention, the State is allowed to restrict access to the information in a 

specific case. The information should be provided without the need to prove direct interest 

or personal involvement in order to obtain it, except in cases in which a legitimate 

restriction is applied. The delivery of information to an individual can, in turn, permit it to 

circulate in society, so that the latter can become acquainted with it, have access to it, and 

assess it. In this way, the right to freedom of thought and expression includes the protection 

                                                           
42

 Id., ¶¶ 67-68. 
43

 American Convention of Human Rights art. 13, Nov. 22, 1969, 1144 U.N.T.S. 123. available at 

http://www.oas.org/dil/treaties_B-32_American_Convention_on_Human_Rights.pdf  (“Freedom of Thought and 

Expression:1. Everyone has the right to freedom of thought and expression. This right includes freedom to seek, 

receive, and impart information and ideas of all kinds, regardless of frontiers, either orally, in writing, in print, in the 

form of art, or through any other medium of one's choice”). 
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of the right of access to State-held information, which also clearly includes the two 

dimensions, individual and social, of the right to freedom of thought and expression that 

must be guaranteed simultaneously by the State.
44

 

The court concluded that 

the State’s actions should be governed by the principles of  disclosure and transparency in 

public administration that enable all persons subject to its jurisdiction to exercise the 

democratic control of those actions, and so that they can question, investigate and consider 

whether public functions are being performed adequately. Access to State-held information 

of public interest can permit participation in public administration through the social 

control that can be exercised through such access."
45

  

 

The Right to Individual Development and Self-Determination: Whereas this right is generally 

referred to in the collective sense, its individual aspect – the right of each individual to take part 

in decisions affecting his or her development – demands attention, particularly in the context of 

global governance that creates democratic deficits. This right, which may be inferred from the 

recognition of the dignity of every person, finds expression in Article 21(1) of the Universal 

Declaration on Human Rights (UDHR),
46

 which states that “Everyone has the right to take part 

in the government of his country, directly or through freely chosen representatives.” The IACHR 

referred to this right in the abovementioned case when it invoked Article 6 of the Inter-American 

Democratic Charter, which states that “[i]t is the right and responsibility of all citizens to 

participate in decisions relating to their own development. This is also a necessary condition for 

the full and effective exercise of democracy.” “[T]herefore, [the court concluded, this right] 

invites the States Parties to ‘[p]romot[e] and foster [...] diverse forms of [citizen] 

participation.’”
47

 

 

                                                           
44

 Marcel Claude Reyes et al. v. Chile, Merits, Reparations, and Costs, Judgment, Inter-Am. Ct. H.R. (ser. C) No. 

151, ¶ 77 (Sep. 19, 2006), available at http://corteidh.or.cr/docs/casos/articulos/seriec_151_ing.pdf. 
45

 Id., ¶ 86. A similar link between freedom of expression and procedural guarantees was acknowledged by the 

European Court for Human Rights (ECtHR) in Lombardi Vallauri v. Italy, Appl. No. 39128/05 (2009) (a dismissed 

schoolteacher’s right to freedom of expression was violated because the reasons for his dismissal were not clarified 

to him by the school authorities or by the administrative court).  
46

 Universal Declaration of Human Rights, G.A. Res. 217 (III) A, Art. 21(1), U.N. Doc. A/RES/217(III) (Dec. 10, 

1948). 
47

 Marcel Claude Reyes et al. v. Chile, supra note 44, ¶ 79. 
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The Right to Administrative Justice: According to Article 6(1) of the European Convention on 

Human Rights (ECHR), “[i]n the determination of his civil rights and obligations … everyone is 

entitled to a fair and public hearing within a reasonable time by an independent and impartial 

tribunal established by law.”
48

 The ECtHR expansively interpreted the term “civil rights” to 

include also private rights affected by an administrative body,
49

 and expanded the range of such 

private rights to include rights to social benefits from the state.
50

 Carol Harlow noted the 

importance of these two decisions “because of their cost implications both for national 

administration and for the [European] Community.”
51

 Harlow understood this jurisprudence to 

affect the European Community’s regulatory competence in various matters.
52

 

 

(b) Information and Accountability as Remedial Rights 

An Israeli Supreme Court judge once likened procedural rights, specifically the right to a 

hearing, to a seat belt because it shields substantive rights such as the right to property or to 

dignity from uncalled for governmental intrusion.
53

 In this sense, practically every case of 

interference with substantive human rights should be protected by procedural obligations 

incumbent upon public authorities. The same conclusion can be derived from Article 13 of the 

ECHR, which provides an independent right to an “effective remedy” for violation of convention 

rights.
54

 Similarly, the International Covenant on Civil and Political Rights (ICCPR) requires 

state parties to ensure that violations “shall have an effective remedy” and that such a remedy 

shall include having the “right thereto determined by competent judicial, administrative or 

legislative authorities.”
55

 

 

                                                           
48

 Convention for the Protection of Human Rights and Fundamental Freedoms art. 6(1), Nov. 4, 1950, 213 U.N.T.S. 

221 [hereinafter, ECHR]. 
49

 König v. Ger., Appl. No. 6232/73, ¶ 95(1978) (“Since it thus considers the rights affected by the withdrawal 

decisions and forming the object of the cases before the administrative courts to be private rights, the Court 

concludes that Article 6 para. 1 (art. 6-1) is applicable”). 
50

  Feldbrugge v. Neth., Appl. No. 8562/79 (1986), available at http://echr.ketse.com/doc/8562.79-en-

19870727/view/ (last visited Feb. 9, 2014). 
51

 Carol Harlow, Access to Justice as a Human Right: The European Convention and the European Union, in THE 

EU AND HUMAN RIGHTS 187, 202 (Philip Alston, Mara R. Bustelo & James Heenan, eds., 1999). 
52

 Id., id. 
53

 HCJ 4914/04 Terner v. State Comptroller 49(3) PD 771 [1995] (Isr.) (J. Goldberg). 
54

 ECHR, supra note 48, art. 13. 
55

 International Covenant on Civil and Political Rights, GA res. 2200A (XXI), art. 3, U.N. Doc. A/RES/21/2200 

(Dec. 19, 1966) [hereinafter, ICCPR]. 
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Protection of the right to life: In McCann and others v. UK,
56

 the ECtHR decided that the 

obligation to protect the right to life requires states to conduct an effective official investigation 

when individuals have been killed as a result of the use of force by state agents.
57

 Moreover, In 

the case of Öneryildiz v. Turkey the same court found that as part of the obligation to safeguard 

the right to life, the state must provide sufficient information to individuals subject to potential 

life-threatening harms.
58

  

 

Protection of the Right to Home and Family Life: The ECtHR in Taskin v. Turkey stated that 

“whilst Article 8 [of the ECHR, on the right to home and family life] contains no explicit 

procedural requirement, the decision-making process leading to measures of interference must be 

fair and such as to afford due respect to the interests of the individual as safeguarded by Article 

8.”
59

 In Tătar v. Roumanie
60

 the court expanded the procedural obligations to include 

environmental impact assessment where a development project may affect Article 8 rights, 

which should include public access to the findings of such studies and appeal against decisions.
61

 

According to Boyle, “this pronouncement by the Court has the effect of introducing, by way of 

interpretation, a requirement of informed process and consultation borrowed from environmental 

treaties, in particular the 1998 Aarhus Convention and the 1991 Espoo Convention on 

Environmental Impact Assessment in a Transboundary Context.”
62

 

 

                                                           
56

 McCann and Others v. U.K., Appl. No. 18984/91 (1996). 
57

 Id., ¶ 161. 
58

 Öneryildiz v. Turk., Appl. No. 48939/99, ¶  90(2004). 
59

 Taskin and others v. Turk., Appl. No. 46117/99, ¶¶ 124–125 (2005). 
60

 Tătar v. Rom., Appl. No. 67021/01 (2009), available at 

http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-90909 (last visited Feb. 11, 2014). 
61

 Id., ¶ 88 “Il convient également de souligner que le processus décisionnel doit tout d’abord comporter la 

réalisation des enquêtes et études appropriées, de manière à prévenir et évaluer à l’avance les effets des activités qui 

peuvent porter atteinte à l’environnement et aux droits des individus, et à permettre ainsi l’établissement d’un juste 

équilibre entre les divers intérêts concurrents en jeu […]. L’importance de l’accès du public aux conclusions de ces 

études ainsi qu’à des informations permettant d’évaluer le danger auquel il est exposé ne fait pas de doute […]. 

Enfin, les individus concernés doivent aussi pouvoir former un recours contre toute décision, tout acte ou toute 

omission devant les tribunaux s’ils considèrent que leurs intérêts ou leurs observations n’ont pas été suffisamment 

pris en compte dans le processus décisionnel […]”  
62

 Alan Boyle, Human Rights or Environmental Rights? A Reassessment, 18 FORDHAM ENVTL. L. REV. 471, 497 

(2007); Francesco Francioni, International Human Rights in an Environmental Horizon, 21 EUR. J. INT'L. L. 

41 (2010). 



17 
 

Protection of the Right to Property: In Hentrich v. France,
63

 the ECtHR, in assessing the 

proportionality of the interference with the complainant’s property, found that she “bore an 

individual and excessive burden” which could have been rendered legitimate only if she had had 

the possibility of effectively challenging the measure taken against her. Similarly, in Katikaridis 

v. Greece,
64

 the ECtHR finds that it was necessary to provide landowners an opportunity to make 

representations in the valuation proceedings. In Capital Bank AD v. Bulgaria,
65

 the Court 

reiterates its position that the concept of lawfulness and the rule of law require that measures 

affecting fundamental human rights be subject to some form of adversarial proceedings before an 

independent body and that “[i]n ascertaining whether this condition has been satisfied, a 

comprehensive view must be taken of the applicable judicial and administrative procedures.”
66

 

Famously, in the 2008 judgment in Kadi v. Commission,
67

 the ECJ Grand Chamber found that 

“the applicable procedures [for interfering with the right to property] must also afford the person 

concerned a reasonable opportunity of putting his case to the competent authorities. In order to 

ascertain whether this condition […] has been satisfied, a comprehensive view must be taken of 

the applicable procedures.”
68

 

 

The Right to be Governed by the Rule of Law: Finally, we return to the rule of law concept, this 

time as a matter of right under international human rights law. This move is demonstrated by the 

British House of Lords in its interpretation of the requirement under the ECHR that limitations 

on rights be “in accordance with the law”:  

The lawfulness requirement in the [ECHR] addresses supremely important features of the 

rule of law. The exercise of power by public officials, as it affects members of the public, 

must be governed by clear and publicly accessible rules of law. The public must not be 

vulnerable to interference by public officials acting on any personal whim, caprice, malice, 

predilection or purpose other than that for which the power was conferred. This is what, in 

                                                           
63

 Hentrich v. Fr., Appl. No. 13616/88 (1994). 
64

 Katikaridis v. Greece, Appl. No. 19385/92 (1996) (Article 50). 
65

 Capital Bank AD v. Bulg., Appl. No. 49429/99 (2004). 
66

 Id., ¶ 134. 
67

Joined Cases C-402/05 P & C-415/05 P, Kadi & Al Barakaat v. Council of the European Union, 2008 E.C.R.I-

6351, available at 

http://curia.europa.eu/juris/document/document.jsf?text=&docid=67611&pageIndex=0&doclang=en&mode=lst&dir

=&occ=first&part=1&cid=853625 (last visited Mar. 2, 2014) [hereinafter Kadi 2008]. 
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 Id., ¶ 368. 
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this context, is meant by arbitrariness, which is the antithesis of legality. This is the test 

which any interference with or derogation from a Convention right must meet if a violation 

is to be avoided.
69

  

This three-step analysis outlined thus far leads to the conclusion that IGOs are in principle 

subject to at least basic human rights norms that requires them to comply with procedural and 

due process obligations toward affected individuals.  

 

This conclusion is, however, ignored by most if not all IGOs. Some have ignored their very 

obligation to provide procedural rights,
70

 while others have chosen to locate their equivalent 

obligations in their own constitutive documents. This has been the position of the multilateral 

development banks and of the UN.
71

 The EU and the ECJ have so far failed to acknowledge the 

applicability of international human rights law to them on the basis of customary international 

law,
72

 and of the administrative tribunals of international banks who continue to rely on “the law 

of international civil service.”
73

 As late as 2012, when the ICJ examined internal review 

procedures under the Statute of the Administrative Tribunal of the International Labour 

Organisation, it examined it in light of “the present-day principle of equality of access to courts 

and tribunals” which “follows from the requirements of good administration of justice,” without 

                                                           
69

 R (on the application of Gillan (FC) and another (FC)) v Commissioner of Police for the Metropolis and another, 

[2006] UKHL 12, ¶ 34. See also Gillan & Quinton v. U.K., Appl. No. 4158/05, ¶¶ 76-77 (2010) (“well established 
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clarity the scope of any such discretion conferred on the competent authorities and the manner of its exercise”). 
70

 E.g., the case of UNMIK, infra Chapter 6, text to notes 61-73. 
71

 Megan Donaldson & Benedict Kingsbury, Power and the Public: The Nature and Effects of Formal Transparency 

Policies in Global Governance Institutions, in TRANSPARENCY IN INTERNATIONAL LAW 502 (Andrea Bianchi & 
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nd

 ed., 1994). See also, e.g., the International 

Labour Organisation Administrative Tribunal (ILOAT)’s judgment in Chadsey v. Universal Postal Union, Judgment 

No. 122, 43 I.L.R. 448, at 176 (Int’l Lab. Org. Admin. Trib. 1968), and in Rubio v. Universal Postal Union, 
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explaining the sources of those requirements.
74

 And recently even the indirect track of protection 

exemplified in the Waite and Kennedy judgment
75

 suffered a modest setback. In Stichting 

Mothers of Srebrenica v. the Netherlands (2013),
76

 the relevant IGO was a UN body authorized 

to act by the UN Security Council under Chapter VII of the UN Charter. Although the Dutch 

respected the UN’s immunity and refused to entertain a suit against it, and despite the lack of 

reasonable alternative means, the ECtHR did not find the Dutch to have violated the right to fair 

trial. The court rejected the claim that the lack of an alternative remedy due to the recognition of 

immunity “is ipso facto constitutive of a violation of the right of access to a court,” and 

explained that the “Court’s judgments in Waite and Kennedy and Beer and Regan cannot be 

interpreted in such absolute terms either.”
77

 The court echoed the recent judgment of the ICJ in 

Jurisdictional Immunities of the State (Germany v. Italy: Greece intervening),
78

 where the ICJ 

had rejected Italy’s argument that it was forced to allow suits against Germany because there 

were no reasonable alternative means of securing claims.
79

 

International courts are still quite complacent about the IGOs’ role and record, and might 

therefore refrain from burdening IGOs with human rights obligations. As the ECtHR said in the 

Srebrenica judgment,  

The attribution of privileges and immunities to international organisations is an essential 

means of ensuring the proper functioning of such organisations free from unilateral 

interference by individual governments. The immunity from jurisdiction commonly 

accorded by States to international organisations under the organisations’ constituent 

instruments or supplementary agreements is a long-standing practice established in the 

interest of the good working of these organisations. The importance of this practice is 

                                                           
74

 Judgment No. 2867 of the Administrative Tribunal of the International Labour Organisation upon a Complaint 

Filed against the International Fund for Agricultural Development, Advisory Opinion, 2012 I.C.J. 10, ¶ 44 (Feb. 1). 
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effective alternative means of securing redress”). 



20 
 

enhanced by a trend towards extending and strengthening international cooperation in all 

domains of modern society.
80

 

This linkage between immunity and “the good working” of IGOs goes beyond the immunity 

question: it may be interpreted to suggest that unlike states, IGOs should not be burdened by 

human rights obligations. Such a conclusion is not only detrimental for individuals affected by 

global bodies; it is harmful for “the good working” of these institutions. 

However, the conclusion that IGOs are in principle subject to human rights norms concerning 

procedural and due process obligations toward affected individuals is somewhat deceptive. It 

requires further analysis to determine who are those individuals to whom global governance 

bodies owe obligations based on international human rights.  

 

 

3.2.2 To Whom do Global Bodies Owe Human Rights-Based Obligations? To All Who Are 

Affected by Them?  

When translating international human rights obligations from states to global governance 

bodies, two questions emerge, both related to the concept of “jurisdiction” which positive 

international human rights uses to allocate the responsibility to protect and ensure those rights: 

First, can IGO and other global bodies be regarded as having “jurisdiction” over individuals? 

And second, what is the spatial scope of the international human rights obligations that global 

governance actors are accountable for? 

The UDHR delineates the rights of “all human beings” or of “everyone.” But it conspicuously 

evades the question who are those responsible for protecting those rights. This question is 

answered by the various human rights conventions: the obligation to secure, respect and ensure 

the enumerated rights is assigned to the state parties with respect to individuals “subject to their 

jurisdiction.”
81

 This criterion serves to allocate the global obligation toward individuals among 

states. This leads to the following question: When do IGOs and other global governance bodies 

exercise control over individuals to the extent that those individuals become “subject” to their 

“jurisdiction”?  

                                                           
80

 Srebrenica, supra note 76, ¶ 139(c). 
81

 See, e.g., ECHR, supra note 48, art. 1, ICCPR, supra note 55, Art. 2. See also infra text to note 57. 
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When IGOs exercise direct control over individuals the answer is clear. This direct control 

explains why the Human Rights Committee (HRC) found that UNMIK was responsible for the 

human rights situation in Kosovo as long as it administered that territory, despite the fact that 

UNMIK was not party to the 1966 Covenant:  

It follows that UNMIK […] or any future administration in Kosovo, [is] bound to respect 

and to ensure to all individuals within the territory of Kosovo and subject to their 

jurisdiction the rights recognized in the Covenant.
82

 

However, the HRC position addresses those rare situations of direct territorial administration 

by IGOs.
83

 We could include in the sphere of those directly affected by IGOs and thus “subject 

to their jurisdiction” also employees of such organizations. But this still leaves out many more 

types of stakeholders who are indirectly affected by the hundreds of IGOs and other global 

governance bodies that impact our daily life with their policies and standards: in what sense are 

we “subject” to their “jurisdiction”? Does, for example, the World Bank “subject” individuals to 

its “jurisdiction” when it decides to offer loans to a local government, which then uses the loans 

to evict those individuals from their homes? And what about private bodies such as the 

International Olympic Committee which requires athletes to waive their privacy and other rights 

as a condition for participation in competitions?  

Whereas the first question focused on the meaning of “subjection” to the jurisdiction, the 

second challenge addresses the spatial aspect, namely what is the scope of the IGO 

“jurisdiction.” Granted that international human rights law does apply to IGOs, what is the 

spatial scope of the obligations of global organs? Again, it is clear that IGOs that exercise direct 

territorial control over territory and people will be responsible in the area where they exercise 

effective control. It is also clear that employees of IGOs are within the “jurisdiction” of their 

employer with respect to their employment conditions. But what about most other manifestations 

of global governance? How can the concept of “jurisdiction” be translated and applied to the 

myriad of decision-making bodies that directly and indirectly affect diverse stakeholders across 

the globe? For example, do individuals singled out by the UN Security Council as involved in 
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terrorism, and whose assets were ordered frozen become thereby subjected to its jurisdiction? If 

so, we all are in principle subjected to the UN jurisdiction.  

Moreover, what about those “others” who are citizens of states whose governments are not 

party to the IGO? Why should, for example, the EU be accountable to non-EU citizens or 

residents? Such foreign stakeholders may seek to rely on recent efforts to interpret the territorial 

scope of application of human rights conventions as extending beyond the state’s 

“jurisdiction,”
84

 and extend those arguments further to IGOs. But this effort is also undermined 

by the lack of an accepted theory that could justify the spatial extension of international human 

rights obligations beyond the jurisdiction of the state parties to the IGO. 

We therefore need a theory that will “bind” global governance bodies to affected individuals 

even if those individuals are not necessarily “subject” to their “jurisdiction” in the traditional, 

state-based sense that is reflected in contemporary international law.   

    

3.3 Trusteeship Obligations of Global Governance Bodies 

The foray into the rule of law track and the human rights track in an effort to ground the 

administrative law obligations of global governance bodies has led us back to our starting point. 

Although there are convincing teleological reasons why global governance bodies should be 

bound by rule of law and human rights obligations and hence by administrative law obligations 

that protect them, the critics, who think that insulating such obligations imposed by external 

actors “is an essential means of ensuring the proper functioning of such organisations,”
85

 would 

point to the foreign and unique character of such bodies that fall short of exercising territorially-

based sovereign powers. To overcome these conceptual gaps, a more  radical response is called 

for. This section will offer such a response, based on what is possibly the oldest explanation and 

justification for administrative law: a law that translates the political principal-agent relations 

within a state into a legal form of a trust. This explanation breaks the division between the 
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individual and the IGO and points out that the IGO – the agent – actually “belongs” to the 

individual – the principal, and therefore owes her an account. This was John Austin’s definition 

of administrative law, long before Dicey’s approach gained prominence: 

Administrative law determines the ends and modes to and in which the sovereign powers 

shall be exercised: shall be exercised directly by the monarch or sovereign number, or shall 

be exercised directly by the subordinate political superiors to whom portions of those 

powers are delegated or committed in trust”
86

 (my emphasis). 

Austin’s view reflectes the long-established practice of common law judges who since the 

early seventeenth century invoked and perfected the concept of trust to limit the authority of 

office holders.
87

 This traditional concept also informed the democratic vision of state authority, 

as exemplified in the writings of John Locke,
88

 The Federalist,
89

 and the Virginia Declaration of 

Rights (1776).
90

  

Although eclipsed by Dicey’s influential rule of law concept, the trusteeship vision continued 

to inform the evolution of domestic administrative law. Conceptualizing the government as a 

trustee offered courts a conceptual framework to extend the scope of administrative law 

obligations to encompass  also private acts of public agencies, for example, when managing 

“their own” property. As the Israeli Supreme Court said in 1962, in handling its property the 

administrative agency acts as a trustee of the people. As such it must comply with public law 

obligations even if it operates in the private sphere as a buyer or a seller.
91

 The same concept 
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explained why an agency could not irrevocably bind its own discretion,
92

 a fundamental tenet of 

administrative law. Interestingly, the concept of trusteeship as the basic concept of administrative 

law has garnered renewed attention in recent years from domestic administrative and 

constitutional law scholars.
93

   

The argument for applying the trusteeship concept for the global context begins with the same 

insight – that every sovereign state or any other body it created or it permitted to act is an agent. 

But the argument expands the identity of the principal, for whom the state or its agents owes an 

account. I will argue that sovereign states and their agents, including global governance bodies 

states authorize to act, are accountable to all those affected by its policies, even if they are 

noncitizens living in faraway lands. I will posit that sovereignty entails responsibility, and by 

inference, IGOs, InGOs, PPIs and even PIs also bear responsibility for their sovereign-like acts 

and policies. This responsibility includes at least the obligation to take others’ interests into 

account both procedurally and substantively, and hence to comply with at least the minimal 

administrative law obligations that bind state agencies.  

I begin by offering the gist of the argument for why sovereignty entails responsibility, 

drawing on my recent writing on this question.
94

 Thereafter I extend the argument to apply to 

IGOs, InGOs, PPIs and PIs.  

 

3.3.1 Sovereignty as Responsibility and the State’s Obligation to Render Account to Outsiders 
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This section argues that states are required to take global interests and the interests of foreigners 

seriously into account when making policy choices.
95

 The argument rejects the solipsist vision of 

sovereignty – which holds that a sovereign has exclusive law-making authority within its 

boundaries – as incompatible with the very ideas that initially led to the grant of absolute 

authority to sovereigns. The idea of sovereignty as exclusive authority was congruent with 

democratic notions as long as there was a perfect or almost perfect fit between the sovereign and 

the citizens – those affected by the sovereign’s policies.
96

 Such a vision made eminent sense 

when sovereigns ruled discrete economies, separated from each other by rivers, deserts and other 

natural barriers, which made cross-border externalities, such as pollution, a relatively rare event, 

to be resolved on the inter-sovereign level, negotiated by emissaries, ambassadors, and later 

within international organizations. The solipsistic vision of sovereignty was enhanced by the 

notion of national self-determination, which erected barriers to the demands of non-citizens to 

weigh in on domestic policymaking processes and shielded the domestic body politic from the 

obligation to internalize the rights and interests of non-citizens in their policymaking. 

Sovereignty thus become an ostensibly neutral format that explained the exclusion of “the other.”  

Today’s reality, however, is significantly different. Sovereigns are hardly the owners of 

isolated mansions. They are more analogous to owners of small apartments in one densely 

packed high-rise in which about two hundred families live. In our global condominium, the 

“technology” of global governance operating through discrete sovereign entities no longer fits. 

What was previously the solution to global collective action problems has now become part of 

the problem of global governance. Sovereigns routinely regulate resources that are linked in 

many ways with resources that belong to others. By their daily decisions on economic 

development, conservation, or health regulation, some states regularly shape the life 

opportunities of foreigners in faraway countries who are unable to participate meaningfully in 

shaping these measures, either directly or by relying on their own governments to effectively 

protect them. The glaring misfit between the scope of a sovereign’s authority and the sphere of 

the affected stakeholders leads to the imposition of negative externalities on the un- or 
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underrepresented stakeholders as well as the loss of potential positive externalities – namely 

outcomes that are often inefficient, undemocratic and unjust.  

Instead, I argue, sovereignty should be regarded as embedded in a more encompassing global 

order, which is a source not only of powers and rights, but also of obligations that essentially 

require sovereigns to exercise their authority in ways that promote global goods while taking the 

interests of all affected individuals into account. Here I outline four distinct normative grounds 

for the authority cum obligation of sovereigns to weigh such other-regarding considerations: the 

first emphasizes sovereignty as the vehicle for the exercise of self-determination; the second 

focuses on the justification of government authority as an agent of human society; the third 

discusses the justification of exclusive ownership over portions of the earth; and the fourth 

highlights the dependency of the state on the global legal order. I will then argue that when  these 

trustees opt to regulate their collective affairs in their global high-rise through tenants 

committees or property management companies of various sorts, these bodies too must behave as 

trustees and assume the same normative constraints that bind as the neighbors. 

 

(a) The Argument from Self-Determination 

Externally, sovereignty epitomizes the freedom of the group to pursue its interests, to further its 

political status, and to “freely dispose of [its] natural wealth and resources.”
97

 In fact, since its 

modern genesis, the claim to sovereignty has been inherently tied to the notion of freedom: from 

the Church, from empires, from colonial powers.
98

 There has always been a strong link between 

the collective and the personal claims. John Stuart Mill noted that justice requires that all citizens 

have “a voice in the exercise of that ultimate sovereignty [and] an actual part in the 

government.”
99

 Otherwise, “[e]veryone is degraded, whether aware of it or not, when other 

people, without consulting him, take upon themselves unlimited power to regulate his 

destiny.”
100

 As Martti Koskenniemi put it, “[s]overeignty articulates the hope of experiencing the 
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thrill of having one’s life in one’s own hands.”
101

 Group self-determination stems from the right 

to individual self-determination, or what Joseph Raz calls individual “self-authorship.”
102

  

It is this internal aspect of sovereignty that is currently being challenged under contemporary 

global conditions. As the examples mentioned in Chapter 2 indicate, domestic democratic 

processes are vulnerable to systemic failures that hamper individuals’ ability to have a voice and 

take an actual part in government: if states act unilaterally and impose standards on others,  , the 

preferences of the foreign stakeholders might not count; on the other hand, if states are barred 

from unilaterally addressing global bads, the holdout states which prevent a collective agreement 

obstruct the efforts of citizens who wish to promote human rights, reduce global warming or 

protect endangered species.  

These examples and many others suggest that in today’s world, the insular exercise of self-

determination by national communities can prove to be oppressive to many – either in or outside 

the regulating state – and can undermine peoples’ ability to have their lives in their own hands. 

True respect for the self-determination of the individual, and of that of many collectives, and a 

real effort to ensure that individuals have their lives in their own hands must be translated into a 

concept of sovereignty that minimizes the systemic democratic failures that inhere in the 

sovereign-based system and that provides opportunities for individuals and communities to exert 

effective influence on policymaking that affects them, even if the decision-maker is a foreign 

government.  

 

(b) The Argument from Equal Moral Worth 

The Universal Declaration of Human Rights envisions all of human society – “everyone” – as 

rights holders, entitled to “universal respect.”
103

 The Declaration does not allocate 

responsibilities among the different state parties who are the duty bearers, i.e., those who 

collectively share the duty to regard these obligations as “a common standard of 

achievement.”
104

 This implies that the entire system of state sovereignty is subject to the duty to 
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respect human rights.
105

 In subsequent human rights treaties, the states in turn allocated these 

shared responsibilities among themselves, assigning to each the prime (if not the sole) 

responsibility over the area under its jurisdiction. This, however, is a secondary allocation – an 

allocation that itself must be accounted for and justified and, if found wanting, corrected, because 

all the trustees are collectively required to protect everyone’s human rights.
106

 This inclusive 

vision can best be interpreted as a collective assignment of authority to sovereigns, on behalf of 

all human beings. To paraphrase Madison, then, state governments are in fact but different 

agents and trustees of all human beings because the ultimate, residual, authority resides in 

humanity.
107

 It is humanity at large which assigns certain groups of citizens the power to form 

national governments. 

This vision is reflected also in the writings of Vattel, who maintained that sovereigns have an 

obligation to accommodate the absolutely necessary interests of every man, and should therefore 

consider such interests in good faith. Therefore, “no nation can, without good reasons, refuse 

even a perpetual residence to a man driven from his country.”
108

 A long tradition of scholarship 

has viewed “the State as a unit at the service of the human beings for whom it is responsible,”
109

 

                                                           
105

  Joseph Raz, Human Rights in the Emerging World Order, 1 TRANSNAT’L LEGAL THEORY 31, 42 (2010) (“human 

rights, as they function in the world order, set limits to sovereignty”); Inst. Int'l L., Protection of Human Rights and 

the Principle of Non-intervention in Internal Affairs of States, 63 INSTITUT DE DROIT INTERNATIONAL ANNUAIRE 

338, art. 1 (Sep. 13, 1989) (“Human rights are a direct expression of the dignity of the human person. The obligation 

of States to ensure their observance derives from the recognition of this dignity as proclaimed in the Charter of the 

United Nations and in the Universal Declaration of Human Rights. This international obligation, as expressed by the 

International Court of Justice, is erga omnes; it is incumbent upon every State in relation to the international 

community as a whole, and every State has a legal interest in the protection of human rights. The obligation further 

implies a duty of solidarity among all States to ensure as rapidly as possible the effective protection of human rights 

throughout the world”); Prosecutor v. Tadić, supra note 25, ¶ 97.(“[T]he impetuous development and propagation in 

the international community of human rights doctrines, particularly after the adoption of the Universal Declaration 

of Human Rights in 1948, has brought about significant changes in international law …. A State-sovereignty-

oriented approach has been gradually supplanted by a human-being-oriented approach. Gradually the maxim of 

Roman law hominum causa omne jus constitutum est (all law is created for the benefit of human beings) has gained 

a firm foothold in the international community as well”). 
106

 CHARLES R. BEITZ, THE IDEA OF HUMAN RIGHTS 137 (2009) (human rights are defined as interests sufficiently 

important to be protected by the state, and when states fail the failure is a suitable object of international concern). 
107

 As Madison noted in The Federalist Papers, “[t]he federal and State governments are in fact but different agents 

and trustees of the people [because] the ultimate authority… resides in the people alone.” THE FEDERALIST NO. 46 

(James Madison). 
108

 EMERICH DE VATTEL, THE LAW OF NATIONS ¶¶ 229, 231 (Joseph Chitty trans., T. & J.W. Johnson & Co. 1883) 

(1758) (“[N]ature, or rather … its Author, … has destined the earth for the habitation of mankind; and the 

introduction of property cannot have impaired the right which every man has to the use of such things as are 

absolutely necessary — a right which he brings with him into the world at the moment of his birth” ). 
109

 Christian Tomuschat, International Law: Ensuring the Survival of Mankind on the Eve of a New Century: 

General Course on Public International Law, 281 RECUEIL DES COURS 9, 95 (1999). See also Christian Tomuschat, 

Obligations Arising for States Without or Against their Will, 241 RECUEIL DES COURS 195 (1993); Bruno Simma, 

From Bilateralism to Community Interest in International Law, 250 RECUEIL DES COURS 217 (1994).  



29 
 

or a social function of the global community of peoples,
110

 and thus “merely a part, a branch of 

humanity [which as such] must recognize in the legal community of states as the political unity 

of humanity a higher power than itself.”
111

  

Accordingly, it may be possible to re-conceptualize Max Huber’s famous vision of a global 

legal order that “divides between nations the space upon which human activities are 

employed,”
112

 and allocates to each the responsibility toward other nations for activities 

transpiring in its jurisdiction that violate international law, as a relationship of trusteeship 

governed by international law. To paraphrase Huber’s viewpoint: given the precedence of human 

rights, sovereigns can and should be viewed as organs of a global system that allocates 

competences and responsibilities for promoting the rights of all human beings and their interest 

in sustainable utilization of global resources. As trustees of this global system – to paraphrase 

another statement of Huber’s
113

 – the competency of contemporary sovereigns to manage public 

affairs within their respective jurisdictions carries with it a corollary duty to take account of 

external interests and even to balance internal against external interests. 

This vision of trusteeship does not downgrade state governments; to the contrary, it assigns 

them immensely important tasks. Among these is the task to take the interests of foreigners into 

account and be accountable to them, and the corresponding obligation of others to act in the 

same manner. 

 

(c) The Argument from the Exclusive Power over Portions of the Earth 

States use their economic power or their unique geographic position as leverage to make others 

comply with their demands. Countries that have a large and affluent consumer society like the 

U.S. can unilaterally demand that foreigners comply with their standards. Centrally-placed 

entities like the EU can impose demands on foreign air carriers that need to land for refueling en 
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route. The very fact that some states have this unique capability to impose obligations on others 

suggests that the decision to leverage that unique capability requires normative justification. For 

no state may regard its exclusive control over a portion of global resources as given. 

A long tradition in international law that dates to Grotius, Wolff and Vattel suggests that 

sovereignty in the sense of exclusive ownership of parts of global resources originates from a 

collective regulatory decision at the global level, rather than being an entitlement that inheres in 

sovereigns.
114

 Sovereign states therefore have an obligation to humankind to use the resources 

under their control with an eye toward global concerns.
115

  

Although the Lotus-based vision of sovereignty is more explicit in contemporary international 

law, the law is open to the trusteeship concept. Even the most formidable ground for justifying 

the “sovereignty as independence” model – the right of peoples to self-determination, which is 

an “inherent” right, to be “freely” exercised
116

 – does not withstand the trusteeship concept. The 

right to self-determination does not release sovereign peoples from the obligation to conform to 

the duties that international law imposes on all states. The principles of national self-

determination and of national ownership of natural resources never meant supreme and 

unfettered authority to each people. While peoples cannot be subjected to other peoples, they 

remain subject to the constraints that apply to all.
117

 The concept of trustee sovereignty respects 

and in fact enhances all individuals’ and peoples’ right to self-determination and the resulting 

right to maintain their culture and promote primarily the interests of their individual members. 
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Moreover, as I argue elsewhere,
118

 the trusteeship concept of sovereignty runs through several 

doctrines of international law as well as judicial and other decisions. Even if such doctrines and 

judgments do not explicitly embrace the trusteeship concept, this concept offers the best 

explanation for them. For example, the ICJ was quick to find that customary law obligations 

allow maritime passage through straits subject to the sovereignty of the coastal state
119

 and 

recognized the right of transit over foreign territory, subject to the territorial sovereign’s limited 

authority to regulate such passage,
120

 thereby adding at least some strength to the general claim 

of landlocked states to a right of transit through neighboring states.
121

 Similarly, an arbitral 

award sought to ensure that The Netherlands, which had granted Belgium the right of passage 

through its territory, confined its regulatory functions to measures required by environmental 

concerns.
122

 In another dispute, the ICJ forced an interpretation of an 1858 treaty which had 

assigned to Costa Rica sovereignty over a river as ensuring that Nicaraguans inhabiting the Costa 

Rican bank of the river have “the right to use the river to the extent necessary to meet their 

essential requirements.”
123

 This attitude fits well with the ICJ’s general tendency to align 

international law with policies that promote global welfare.
124

 

 

(d) The Argument from Global Interdependency 

Every state looks internally to its constitution for the source of its authority. If in the past 

sovereigns drew their legitimacy from God, they now invoke their peoples’ right to self-

determination. This vision also implies that they are exempt from international obligations unless 

they have freely consented to them. Such a vision comports with the positivistic theory of 

international law, which therefore is espoused by governments and some state-dominated courts. 

However, this is a myopic vision that fails to notice the other dimension of the bigger picture. 

Like those who see only one part of a Rorschach test, governments as well as many political 
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thinkers and legal scholars fail to acknowledge the more complex interrelation between the state 

and the global, between domestic law and international law.  

As much as states consent to and thereby create international law, they are also shaped by it. 

As Hedley Bull said, “[t]he rights of sovereign states, and of sovereign peoples or nations, derive 

from the rules of the international community and are limited by them.”
125

 Any sovereign title is 

contingent on international law and international institutions to recognize and protect it. 

“Sovereignty is best understood not as attribute of an agent so much as something that is 

attributed to an agent. It is produced not by the demonstration of effective control or capacity to 

rule but by the legitimation and acceptance of a claim to authority.”
126

 The law on the creation of 

states defines statehood and protects states against internal challengers. The prohibitions on the 

use of force and annexation of foreign territory protect states against external challenges in much 

the same way that the domestic laws against trespass indirectly demarcate private property. 

There is a profound symbiosis between the law of sovereignty and the law of occupation which 

aims to protect it, and the two evolve in lockstep.
127

  

Moreover, central fields of international law serve primarily to reinforce domestic laws and 

institutions against internal challenges: by committing to international human rights institutions, 

governments preempt political opponents
128

 and provide a more secure environment to 

minorities; by joining the WTO, states are able to avoid or limit the opportunities for capture by 

domestic interest groups;
129

 by codifying international humanitarian law and joining international 

criminal tribunals, governments increase discipline within their own armed forces.
 130

  At times, 

the international regulation is regarded as intrusively stifling domestic policy-making, as some 

say is the case with foreign investment law.
131

 In other contexts, as in the case of environmental 

law, one would have hoped for a more interventionist international jurisprudence. But whether or 

not the relationship between the domestic and the international is balanced appropriately, the 
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state is as much the creation of international law as it is its source of authority. Indeed, if the 

national constitution of a state is its legal backbone, international law operates as a shell that 

provides the state with complementary backing. As the German Constitutional Court has stated, 

“sovereignty [is] ‘freedom that is organised by international law and committed to it.’”
132

 

If sovereigns negotiate their external recognition and respect with the world around them, and 

seek external protection from internal and external challengers, they must be prepared to provide 

others with reasons for their demands. They must also acknowledge their responsibility toward 

the others. 

 

Each of these four grounds separately, and certainly all of them cumulatively, suggest that 

when the question arises “Why should states be accountable for their policy choices to the rest of 

humanity?” the proper retort could shift the burden of response, by asking: “Why shouldn’t they 

be?” The former question is based on an implicit assumption that the state is prior to the global 

system, and therefore the burden lies on whoever imposes obligations on states to justify this 

demand. But if the state is both the creator of international law and its creature, both the author 

of the law and its subject, the state is the one that needs to explain its motives (both as author and 

as subject). At the same time, and for the same reason, the state is entitled to expect the rest of 

humanity to provide an account for its reaction.  

 

3.3.2 Implications for Global Governance Bodies 

As trustees of humanity, national decision-makers and those to whom they delegate authority 

have an obligation to take into account the interests of others when devising policies (or 

reviewing them, in the case of national courts). All four moral grounds for the trusteeship 
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concept support this conclusion. Although sovereigns are entitled to prioritize their citizens’ 

needs, they must weigh the interests of other stakeholders and consider internalizing them into 

their balancing calculus. The obligation to weigh the interests of foreign stakeholders does not 

necessarily imply an obligation to succumb to those interests, and does not even require full legal 

responsibility for ultimately preferring domestic interests in balancing the opposing claims. Nor 

does it necessarily imply that sovereign discretion should be subject to review by third parties 

such as foreign or international courts that would replace the sovereign’s discretion with their 

own. What it does imply as a minimum, however, is that sovereigns must give due respect 

whenever the policies they adopt and pursue impact foreign stakeholders or otherwise fail to 

promote global welfare.  

If sovereignty is but a tool for promoting individual and collective welfare and self-

authorship, then by inference any institutions of sovereigns’ making are so as well: they are all 

agents of humanity. This applies with even greater force to global governance bodies whose 

design or intended impact is to shape the behavior of individuals across political boundaries. The 

implication is that IGOs, InGOs and PPIs, as global trustees, need to render account to affected 

foreign stakeholders and allow them voice in their decision-making processes.  

The trusteeship concept also supplies the missing link to applying the rule of law 

requirements on IGOs and other state-sponsored global bodies vis-à-vis any individuals affected 

by their policies. The trusteeship concept also fills the gap necessary for explaining the extension 

of human rights obligations to such global bodies. 

The same logic for imposing obligations on global bodies applies to PIs. Many PIs can be 

regarded as exercising de facto public power, having been given such authority by the state. This 

grant of authority may be explicit, as is the case when state law delegates authority to PIs or 

refers to standard setting by PIs.
133

 Such grant of authority may be implicit, when state 

authorities fail to regulate and instead rely on self-regulation by market forces, such as cartels of 

suppliers or consumer chains.
134

 Such private activity often has adverse distributional effects for 

diffuse stakeholders which the state is unwilling or unable to correct. But more fundamentally, 

private regulation operates to shrink the structured space for democratic deliberation, undermines 
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the democratic safeguards of checks and balances against imbalanced exercise of power, and 

deprives the public from the opportunity to participate in shaping the policies that affect it.
135

 

Several jurisdictions have developed doctrines that subject private actors like PIs to public 

law obligations, including administrative law requirements (as if they were administrative 

agencies) or constitutional law obligations.
136

 These doctrines typically have different titles and 

different scopes of application (e.g., the US “State Action” doctrine),
137

 but they all share the 

effort to treat private bodies that exercise public functions as if they were administrative agencies 

subject to at least some public law constraints and hence to judicial review. 

There are four distinct theories that justify binding private actors to public law obligations. 

The first theory suggests that the private bodies exercise what are “inherently governmental 

actions,”
138

 delegated to it by the state. As a result, not only the public authority retains 

responsibility for the private action, but the private party itself is bound by the same public law 

constraints. As the Supreme Court of Canada reasoned, “[j]ust as governments are not permitted 

to escape Charter scrutiny by entering into commercial contracts or other ‘private’ arrangements, 

they should not be allowed to evade their constitutional responsibilities by delegating the 

implementation of their policies and programs to private entities.”
139

 The same logic drives the 

ECtHR in Waite and Kennedy v. Germany,
140

 and domestic doctrines of administrative law in 

other countries.
141

 

The second possible theory is that the private body exercises public regulatory functions while 

the state sits idly, without attempting to influence the private party’s action. This is an example 
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of delegation of authority by omission, which carries the same consequences of a positive act of 

delegation. A seminal judgment of the British Court of Appeal – R v. Panel for Takeovers and 

Mergers, ex parte Datafin plc
142

 – is exemplary of this situation. The Panel regulated company 

takeovers in the City of London through a truly private process. It was an unincorporated 

association without legal personality and without visible means of legal support, which evolved 

endogenously, without the intervention of the state. It had no statutory, prerogative or common 

law powers and no contractual relationship with the financial market or with those who deal in 

that market. And what was crucial for the court was that the Panel was exercising “a pubic duty” 

without “consensual submission to its jurisdiction:”
143

 

The rights of citizens are indirectly affected by its decisions, some, but by no means all of 

whom, may in a technical sense be said to have assented to this situation, […] Its source of 

power is only partly based on moral persuasion and the assent of institutions and their 

members, the bottom line being the statutory powers exercised by the Department of Trade 

and Industry and the Bank of England. In this context I should be very disappointed if the 

courts could not recognise the realities of executive power and allowed their vision to be 

clouded by the subtlety and sometimes complexity of the way in which it can be exerted.
144

 

The court went on to exercise judicial review over the Panel’s action as if it were a public 

regulator. If we look back to the examples discussed in Chapter 2, we could find these two 

elements – public function and no consent – appearing in many of them if not all of them.  

The third theory is simply functional. The ECJ explained the indirect applicability of 

Community law obligations on private actors on the basis not of a certain theory, but the 

functional need to ensure the effectiveness of community law: 

[T]he abolition, as between Member States, of obstacles to freedom of movement for 

persons and freedom to provide services would be compromised if the abolition of State 

barriers could be neutralised by obstacles resulting from the exercise, by associations or 

organisations not governed by public law, of their legal autonomy.
145
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In International Transport Workers’ Federation and Finnish Seamen’s Union v. Viking 

Line
146

 the ECJ invoked the principle of indirect effect of Community law as the basis for 

examining and potentially superseding the standards set by a PI, the International Transport 

Workers’ Federation, for the reflagging of ships under flags of convenience.
147

 The court 

subjected these private standards to a proportionality analysis that included examination of 

whether the initiated action was aimed at pursuing legitimate interests, and was “suitable for 

ensuring the achievement of the objective pursued and does not go beyond what is necessary to 

attain that objective.”
148

 

The fourth and final theory suggests that the constitutional order is not neutral, where private 

parties may do as they please unless constrained by law. While public actors are primarily 

responsible for complying with the constitutional legal order and respecting the rights of their 

citizens, private actors also have certain responsibilities. Under this theory, even the right to 

property is circumscribed.
149

 German constitutional law, for example, stipulates that “ownership 

obliges. Its use shall also serve the public good.”
150

 In some countries, Germany for example, 

courts readily acknowledge the indirect effect of constitutional rights on private law. The 

German doctrine of “Drittwirkung” is based on the judicially-supported understanding that in a 

coherent legal system, the constitution must be regarded as having not only vertical effects on the 

relations between government and governed but also horizontal effects among the governed.
151

 

As a consequence, the constitution sets forth not only ‘subjective’ rights vis-à-vis the state but 

also creates an objective order of values that permeates the whole legal system.  

All four approaches to acknowledging the accountability of private actors regard them as 

embedded in a public legal system. That system is in turn part of an apparatus that operates under 
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trust to all individuals whom they affect by their acts and omissions. This trust is the ground for 

imposing procedural and substantive obligations on all types of global governance bodies. The 

same vision can also fill the missing link to extend rule of law obligations, and the obligation to 

respect and ensure international human rights, to the global governance bodies whose acts and 

omissions could affect the rights of individuals.  

 

3.4 Conclusions: The Implications for Positive Law 

We have come to the end of the search for a normative grounding for administrative law 

applicable to global governance bodies, or so I hope. From the previous section I draw the 

general conclusion that the starting point for deliberation concerning the accountability 

obligations of global governance bodies should not be their private liberty, but rather their public 

trusteeship role, which means they owe an account and must give voice to all who are affected 

by their acts and omissions.  

“Power corrupts, and absolute power corrupts absolutely,” said Lord Acton, and though in his 

days the phenomenon of IGOs was just making its first appearance, there was no reason to 

expect that IGOs and other global governance bodies would somehow avoid the pitfalls of every 

human organization. As the practice over the years demonstrates, there is nothing innate in IGOs, 

InGOs, PPIs or PIs that defies this simple logic. The argument that they need to remain insulated 

from legal responsibilities if we want to encourage states to form and join them is as convincing 

as the argument that because we would like to encourage humanitarian intervention to stop 

atrocities we should relieve the interveners of the obligation to respect the laws of war.  

The history and theory of administrative law suggest that this law’s requirements are not 

designed against the administration, but just the opposite. That is because the laws that structure 

the decision-making process assist the administration to pursue its policies or those of its 

principal. There are no tradeoffs between the obligations to respect the rule of law and human 

rights obligations on the one hand and the effectiveness of institutions on the other. Effectiveness 

too requires adherence to such norms. The question, then, is not whether, but rather which norms 

are suitable for IGOs, InGOs, PPIs and PIs in their diverse areas of regulation. Such rules should 

be tailored to global governance bodies to fit their functions and their nature.  

As we turn to examining the actual content of the norms that promote accountability and 

representation in global governance bodies, we will be able to observe how the normative 
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grounding of these norms informs their evolution. As traditionally has been the case in 

administrative law, much of the law has been built incrementally bottom-up, by judges and other 

norm appliers. These actors have been slowly but surely expanding the agencies’ procedural 

obligations toward “the other.” This process transforms the moral expectations of public trustees 

into positive law that cuts through the different types of actors and binds them all. The task of 

Chapter 4 is to observe and assess this process.  

 

 


