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Democratizing Courts: How National and International Courts are Promoting 

Democracy in an Era of Global Governance 

 

Eyal Benvenisti* and George W. Downs** 

NYU J. Int’l L. & Pol’y (forthcoming 2014) 

 

Abstract 

It is widely acknowledged that under contemporary conditions of global 

interdependence, domestic democratic institutions have grown increasingly 

unresponsive to the preferences of many of their traditional domestic stakeholders. In 

addition, these institutions are also failing to systematically consider the interests of 

foreign stakeholders who are increasingly affected by them. International Organizations 

(IOs) are poorly designed to address the resulting democratic deficits at the national 

level because they tend to be dominated by the internal politics of a handful of powerful 

states. In this article we argue that democratic failures at both the national and the 

international level can be best addressed through greater interaction and 

coordination between national courts and international tribunals. Such cooperation 

promises to enhance democracy at both levels by helping to ensure that decision makers 

take account of the interests of a greater proportion of the relevant stakeholders and 

that the outcomes are therefore better  informed and more balanced. We further argue 

that “democracy” in this context must be understood as providing a voice to foreigners, 

who are often excluded from domestic and global decision-making processes. 

 

I. Introduction  

Under contemporary conditions of global interdependence, democratic processes 

within states fail to take into account the preferences of all the relevant stakeholders. 
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Such domestic processes obviously exclude foreigners who may be directly or indirectly 

affected by the outcomes of those processes but have no voice because they are 

ineligible to vote. Less widely recognized is the fact that globalization also limits the 

opportunities of citizens to take part in shaping the decision-making processes within 

their own countries. As a result, a multifaceted democratic deficit continues to expand 

as globalization gains strength. Beyond the loss of personal agency, these developments 

have strained the ability of smaller and less developed states and their citizens to 

exercise their sovereignty and secure a fair share of global resources.  

In this article we argue that democratic failures at both the national and international 

levels can be best addressed through greater interaction and  deeper cooperation 

between national courts (NCs) and international tribunals (ITs). NC/IT cooperation can 

promote democracy at both the domestic and the international levels by helping to 

ensure that the interests of a greater proportion of relevant stakeholders are taken into 

account by decision-makers and that the resulting outcomes are more appropriately 

informed and balanced. We further argue that “democracy” in this context must also be 

understood to provide a voice to foreigners who are often excluded from domestic and 

global decision-making processes. 

Historically, NCs have been instrumental in strengthening domestic democratic 

mechanisms and developing legal tools that address the ongoing challenges posed by 

asymmetric information in democracies. More recently, this remedial judicial role has 

become more and more crucial, because policy-making processes at the global level 

have proliferated and are often considerably more opaque than those at the domestic 

level in most democratic societies.  As a consequence this new regulatory architecture 

potentially provides powerful state executives a virtually free hand to fashion global 

regulatory policies as they see fit. Left unchecked such power threatens to impoverish 

the domestic democratic and judicial processes and dramatically reduce the opportunity 

of citizens to promote their preferences.  

Fortunately, NCs are frequently unwilling to sit idle as their respective national 

executives liberate themselves from popular and judicial scrutiny. As a result, a growing 

judicial interventionism in major democratic states has managed, at least to some 

extent, to impede the dilution of the democratic controls of government. They have 

managed to accomplish this by forging coalitions with their peers in other countries, 

appearing to have realized that in an era of growing global interdependency, rapid 

growth, and increased intergovernmental cooperation, judicial involvement, to be 

effective, requires that courts forge cooperative coalitions across national boundaries 
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through which they can coordinate their stances vis-à-vis each other, and also vis-à-vis 

ITs. Such cooperation enables NCs to ensure that litigants face similar outcomes in 

several jurisdictions, limiting the opportunities to shop for the more amenable 

jurisdiction. Courts can facilitate cooperation by adopting similar interpretation of 

domestic or international law, and thorough various means of informal communication.   

In this article we argue that this growing judicial cooperation promotes democracy at 

both the domestic and the international levels by helping to ensure that the interests of 

a greater proportion of relevant stakeholders are taken into account by decision makers 

and that the resulting outcomes are more appropriately informed and balanced. Such 

coordinated review on the part of courts – both national and international – is 

potentially one of the most, if not the most, effective avenues for promoting democratic 

accountability within states and also globally and should be welcomed by those 

interested in improving the legitimacy of those institutions.  

Part II analyzes the contemporary democratic deficits both at the domestic and the 

international levels and explores its sources. It identifies the global pressures on the 

democratic processes within countries, as well as the deficits associated with decision-

making at the regional and global levels. Part III describes the role of courts – both NCs 

and ITs – in responding to these democratic deficits and ameliorating their negative 

consequences.  Part IV explains why this coordinated judicial response is compatible 

with democracy. We suggest that judicial review is likely to enhance rather than impede 

democratic deliberation at the domestic and the international levels by more 

systematically ensuring that the interests of larger segments of relevant stakeholders 

will be taken into account by decision makers and that the outcomes are appropriately 

informed and balanced. Part V concludes. 

 

II. The Contemporary Sources of Democratic Deficits 

(a) Global Pressures on Democracy at the National Level 

Theorizing about democracy and its meaning has traditionally been the province of 

political philosophers and political scientists who envisioned a country whose politics 

were largely insulated from outside pressures and reflected the inputs and preferences  

of mainly domestic actors—voters, parties, interest groups, and so on. Accordingly, they 

identified the sources of potential democratic market failures as primarily domestic 

ones: discrimination against discrete and insular minorities or capture by indigenous 

interest groups.  
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The process of globalization that increases the dependency of most states’ on foreign 

actors provides three additional reasons for worrying about the deterioration of a 

citizens’ capacity for agency.  First, the continuous lowering of the technical and legal 

barriers to the free movement of people, goods, services, and capital across territorial 

boundaries has exacerbated the well-known failures inherent in domestic democratic 

processes. This process has operated to further marginalize the voices of "discrete and 

insular minorities"1 due to increased demand on their traditional resources (e.g. the 

infamous “land grabbing” phenomenon since 20082) and on the other hand to 

strengthen the hand of those domestic actors who could benefit from the increased 

availability of “exit” options from the state, for example, by relocating themselves or 

their investments, options that globalization offered. The threatened “exit” of these 

actors has increased their “voice” at the expense of the diffuse majority.3 Moreover, 

newly established global venues for regulation, which have remained inaccessible and 

quite opaque to most voters, have enabled better organized and better funded groups 

to exploit asymmetric information about the goals and consequence of regulation.   

A second, more fundamental type of challenge to domestic democratic processes stems 

from the lack of congruence between the population of enfranchised voters and the 

population of parties affected by the voters’ decisions. The basic assumption of state 

democracy—that there is a strong overlap between these two populations—might have 

been correct in a world of “separate mansions,” when territorial boundaries defined not 

only the persons entitled to vote but also the community that was primarily affected by 

the choices made. Today, however, this condition is rarely met, and the consequences 

manifest themselves in two negative ways. First, voters in one country affect 

stakeholders in foreign countries, without the latter having the right to participate in the 

vote or otherwise to influence the decisions that are made. This has led to the growing 

acknowledgment that the “geography-based constituency definition introduces an 

arbitrary criterion of inclusion/exclusion right at the start.”4  Second, foreign actors 

                                                           
1
 United States v. Carolene Products Co. 304 U.S. 144, 152-153 n.4 (1938); JOHN HART ELY, DEMOCRACY AND 

MISTRUST: A THEORY OF JUDICIAL REVIEW (1980). 
2
 See e.g. Smita Narula, The Global Land Rush: Markets, Rights and the Politics of Food, 49 STAN. J. INT’L L. 

101  (2013); Sonja Vermeulen & Lorenzo Cotula, Over the Heads of Local People: Consultation, Consent 
and Recompense in Large-Scale Land Deals for Biofuels Projects in Africa, 37 J. PEASANT STUD. 899 (2010). 
3
 Eyal Benvenisti, Exit and Voice in the Age of Globalization, 98 MICH. L. REV. 167 (1999) (discussing how 

globalization increases the political leverage of more mobile voters in society). On the interplay between 

voice, exit, and loyalty, see ALBERT O. HIRSCHMAN, EXIT, VOICE, AND LOYALTY: RESPONSES TO DECLINE IN FIRMS, 

ORGANIZATIONS, AND STATES (1970). 
4
 Nadia Urbinati & Mark E. Warren, The Concept of Representation in Contemporary Democratic Theory, 

11 ANNU. REV. POLIT. SCI. 387, 397 (2008). See also Jean L. Cohen, Constitutionalism beyond the State: Myth 
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increasingly employ economic leverage to influence both local candidates and domestic 

public opinion in other states. While this phenomenon may temporarily compensate for 

their lack of voting power, it operates to distort the domestic democratic process in 

such states and to disenfranchise their citizens.5 

A third challenge that globalization poses for democracy springs from the proliferation 

of  small and medium-size states that face increasing competition for access to foreign 

investment and foreign markets. Divided by political boundaries and high levels of 

political, social, and economic heterogeneity, they generally find it difficult to act 

collectively. This often makes it relatively easy for a strong economic or political actor—

be it a powerful state or a wealthy investor—to practice “divide and rule” strategies 

against them. These strategies further erode the capacity of weak sovereigns for 

collective action and effectively confine them to different “‘cells” in a maze of prisoners’ 

dilemmas.  

Viewed from this perspective, the spectacular success of decolonization came at a high 

price. It exposed a large number of weak states to an unfamiliar type of exploitation at 

hands of a small group of powerful states and often left them with little alternative than 

to submit to the agenda of dominant state actors and the global institutions that they 

created.6 As a result, the space for discretion that many sovereigns (and hence voters) 

are left with is severely restricted.7  

Powerful governments often do not need to impose their will on weaker states through 

treaties or other formal instruments. Their sheer economic power is often sufficient to 
                                                                                                                                                                             
or Necessity? (A Pluralist Approach), 2 HUMANITY, 127 (2011); Nancy Fraser, Reframing Justice in a 

Globalizing World, 36 NEW LEFT REV. 1 (2005).  
5
 On the influences of foreign lobbies, see David Schneiderman, Investing in Democracy? Political Process 

and International Investment Law, 60 U. TORONTO L. J. 909, 931-940 (2010) (presenting and assessing 

evidence that foreign corporate actors are as effective as nationally based corporate actors and hence do 

not need special judicial protection).  
6
 In general, developed economies have similar preferences whereas developing countries are more 

diverse and hence more vulnerable to divide and rule strategies: see Eyal Benvenisti & George W. Downs, 

The Empire’s New Clothes: Political Economy and the Fragmentation of International Law, 60 STAN. L. REV. 

595 (2007) ("Empire").  
7
 Benedict Kingsbury, International Law as Inter-Public Law, in NOMOS XLIX: MORAL UNIVERSALISM AND 

PLURALISM 167 (Henry R. Richardson & Melissa S. Williams eds., 2009). Witness the regime of bilateral 

investment treaties by which investment-importing countries have had to forgo sovereign control over 

the management of such investments (Benvenisti & Downs, Empire, supra note 5, at 609-11) or the 

subsidized loans given by the IMF and the IBRD to incumbent governments to help them win elections 

(Axel Dreher & Roland Vaubel, Do IMF and IBRD Cause Moral Hazard and Political Business Cycles? 

Evidence from Panel Data, 15 OPEN ECON. REV. 1 (2004).) 
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convince developing countries that depend on exports to comply. For example, the 

adoption of automobile emission standards by importing countries affected the policy 

choice of exporting countries.8 Private actors, such as retail associations and NGOs, 

adopt standards that force producers in exporting countries to adapt. For example, a 

supermarket chain’s decision not to import certain foodstuffs treated with specific 

pesticides can often indirectly set food safety and environment standards in the food 

exporting countries.9 In a similar indirect fashion, the International Olympic Committee, 

another private body, has effectively insulated the Olympic Games and most other 

sports events from national regulation.10 As a result, the promise of “sovereignty as 

freedom” has proved practically unrealizable for many countries, which have quickly 

discovered that their traditional, hard-won formal freedom is effectively constrained by 

new walls that separate them from each other and from key public and private venues 

of deliberation and decision-making. 

These three sources of democratic deficits increasingly jeopardize the long-held 

assumption that domestic democratic processes reliably provide individuals and 

collectivities with the opportunity and capacity to shape their life opportunities.  

 

(b) Democratic Losses due to Policy-making at the Global Level  

In the past few decades it has become increasingly apparent that a substantial number 

of the international organizations (IOs) that operate as global venues for policymaking 

are poorly designed to address the democratic deficits that increasingly plague politics 

at the national level. This is either because they are controlled by the same domestic 

forces that dominate those politics or because they are effectively dependent on one or 

more powerful states. As a consequence, many IOs have functioned to further 

                                                           
8
 Eri Saikawa, Policy Diffusion of Emission Standards: Is There a Race to the Top? 65 WORLD POLITICS 1 

(2013). 
9
 Jan Wouters, Axel Marx & Nicholas Hachez, Private Standards, Global Governance and Transatlantic 

Cooperation: The Case of Global Food Safety Governance in Private Standards and Global Governance, 244 

(Axel Marx et al., Eds., 2012); Fabrizio Cafaggi, New Foundations of Transnational Private Regulation (Eur. 

U. Inst., EUI Working Paper RSCAS 2010/53, 2010); id. Private regulation, supply chain and contractual 

networks: The case of food safety (European University Institute, EUI Working Paper RSCAS 2010/10, 

2010). 
10

 This is the case even in areas affecting the athletes’ privacy and other rights, because states hesitate to 

confront the Committee unilaterally and a vehicle for collective redress is absent: Alec Van Vaerenbergh, 

Regulatory Features and Administrative Law Dimensions of the Olympic Movement’s Anti-doping Regime 

(Inst. for Int'l L. & Justice, Working Paper 2005/11, 2005). 
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disempower diffuse domestic electorates by expanding the executive power of powerful 

states and increasing the leverage of multinational corporations. 11 The net result is that 

all too often the move to international institutions has to varying degrees eroded the 

traditional constitutional checks and balances found in many democracies, as well as 

other domestic oversight and monitoring mechanisms of executive discretion.12 Despite 

the impressive efforts to promote accountability and responsiveness in IOs,13 it remains 

an uphill struggle to impose such constraints on recalcitrant state executives.14  

Although IOs are occasionally designed with the explicit goal of enhancing domestic 

democratic processes (e.g., the Aarhus Convention on access to domestic environmental 

decision-making)15 and international tribunals possess the capacity to ensure voice to 

weak stakeholders in the domestic level (e.g., in the areas of human rights, trade, or 

investment),16 the bulk of the IOs were not designed to address democratic deficits at 

the national level. Instead, their principal, if implicit, goal was to promote the interests 

of the handful of the powerful state executives that established them.17  

The contemporary global regulatory system is characterized by its fragmented and 

compartmentalized nature. A proliferation of functionally specialized IOs and 

international tribunals (ITs) determine policies in almost all aspects of economic life, 

including in the areas of environment, transportation, intellectual property, labor 

standards, public health, immigration, education and communications, with little or no 

                                                           
11

 For an analysis of this claim see Empire, supra note 6. 
12

 Richard B. Stewart, Accountability, Participation, and the Problem of Disregard in Global Regulatory 
Governance (discussion draft, 2008), available at 
http://www.iilj.org/courses/documents/2008Colloquium.Session4.Stewart.pdf  (discussing strategies to 
address the evolving gaps in the efficacy of domestic political and legal mechanisms of participation and 
accountability resulting from shifts of regulatory authority from domestic to global regulatory bodies). See 
also Eyal Benvenisti, Exit and Voice, supra note 2 (arguing that by employing international organizations as 
venues for policy making, state executives and interest groups manage to reduce the impact of domestic 
checks and balances).  There may be additional reasons for the concentration of power in the executive 
and the decline of domestic checks. See BRUCE ACKERMAN, THE DECLINE AND FALL OF THE AMERICAN REPUBLIC 
(2010) (discussing what he sees are (domestic) factors that lead to the rise of unchecked US presidency).  
13

 This has been documented and analyzed extensively by the Global Administrative Law scholarship: see 
the Global Administrative Law Casebook (Sabino Cassese et al. eds., 2

nd
 Ed., 2012); Benedict Kingsbury, 

Nico Krisch & Richard B. Stewart, The Emergence of Global Administrative Law, 68 LAW & CONTEMP. PROBS. 
15 (2005). 
14

 Eyal Benvenisti & George W. Downs, Toward Global Checks and Balances, 20 CONSTITUTIONAL POLITICAL 

ECONOMY 366 (2009). 
15

 The Aarhus Convention on Access to Information, Public Participation in Decision-Making and Access to 
Justice in Environmental Matters, June 25, 1998, available at: 
http://www.unece.org/fileadmin/DAM/env/pp/documents/cep43f.pdf 
16

 Robert O. Keohane, Stephen Macedo & Andrew Moravcsik, Democracy-Enhancing Multilateralism, 63 
INTERNATIONAL ORGANIZATION 1 (2009). 
17

 Empire, supra note 6. 

http://www.iilj.org/courses/documents/2008Colloquium.Session4.Stewart.pdf
http://www.unece.org/fileadmin/DAM/env/pp/documents/cep43f.pdf
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institutional cooperation among different institutions with potentially related interests. 

Such fragmentation – essentially operating like a “divide and rule” strategy, which 

prevents relatively weaker actors to aggregate their voices to resist the fewer but 

stronger actors – has hampered the emergence of political competition at the global 

level by isolating policy-making within narrow, functional venues that are effectively 

monitored and controlled by the executive branches of a small group of powerful 

democratic states.18  These states have long played a disproportionately large role in 

selecting key IO and IT personnel, and their bureaucracies are among the few that 

possess the variety and depth of regulatory expertise to effectively monitor the broad 

expanse of IO activity and prevent goal displacement.19   

Outside this privileged group of powerful state executives, there is scant influence over 

IO policies. Decades after their initial creation, several prominent international 

regulatory mechanisms continue to be overseen primarily by the executive branches of 

the powerful states that designed them and also continue to lack the independent 

oversight mechanisms that are a fixture in democratic domestic settings. IOs, in 

particular, have been subject to relatively little accountability via judicial review by 

global bodies that are independent of the executive branches of such states.   Although 

there are numerous IO-related judicial bodies whose overlapping spheres of activities 

provide them with numerous opportunities to pass judgment on each other’s policies, 

there have been far fewer cases of robust review than might have been expected.20 As a 

result, the large and heterogeneous global public that resides outside the small group of 

powerful states can never be confident that their interests, in the absence of due 

process, are being adequately protected from the exercise of arbitrary power.21   

                                                           
18

 For an analysis of this phenomenon see Eyal Benvenisti & George W. Downs, Empire, supra note 5. 
According to Stewart, fragmentation of regulatory decision making at the domestic level can have similar 
consequences: Richard B. Stewart, Madison’s Nightmare, 57 U. CHI. L. REV. 335 (1990). 
19

 Benvenisti & Downs, Empire, supra note 5. 
20

 See Abigail C. Deshman, Horizontal Review between International Organizations: Why, How, and Who 
Cares about Corporate Regulatory Capture 22 EJIL 1089 (2011). 
21

 Stewart, supra note 10, at 26-27 (noting that IOs “are often subject to powerful but in many cases 
informal mechanisms of supervisory and fiscal accountability to the most powerful states that create, 
fund, and support these global institutions.”); Nico Krisch, The Pluralism of Global Administrative Law 17 
EUR. J. INT'L L. 247, 250 (2006) (noting that the problem with IOs is “not an absolute accountability ‘deficit’, 
…[r]ather, …[they are] accountable to the wrong constituencies. The World Bank, it is often claimed, 
should respond to the people affected by its decisions, rather than primarily to the (mostly developed) 
countries that fund it. The FATF should be accountable to those states subject to its measures, not just to 
its members. Or the Security Council should have to answer to the individuals it targets directly with its 
sanctions, not only to its member governments or the broader membership of the UN”). 
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Developing countries, in particular, often lack the administrative capacity to meet new 

regulatory standards,22 much less possess the expertise and political clout necessary to 

influence the character of those standards or to ensure that agencies are reliably 

fulfilling their mandates.23 Even diffuse constituencies in developed countries are 

disadvantaged by IOs’ opaque decision-making processes, which limit their 

opportunities to participate and shape outcomes.  

 

III. Responding to the Democratic Challenges via National and International Court 

Cooperation  

In this article we argue that the most likely solution to the democratic challenges 

described above rests with the emerging symbiotic cooperation between national and 

international courts. We will show that through conditional cooperation these courts 

have been able to overcome or at least begin to address some of the key difficulties 

with democratic participation at both the national and the international level. This Part 

demonstrates and evaluates this phenomenon. It explains the necessary and sufficient 

conditions that enable courts to curtail executive discretion when they review the 

policies of a member state or IO. Based on these insights, the following Part explains 

how such judicial review promotes democracy at the national and the IO levels.  

(a) Global Judicial Checks: The Role of NCs 

Recent evidence suggests that national courts (NCs) within the dominant coalition of 

powerful democratic states have become aware of the challenges that the international 

regulatory structure poses for their domestic democratic processes and that they have 

begun to develop tools to respond to them. In particular, they have exhibited a 

newfound willingness to intervene in policy-making at the IO and IT level and to curb the 

domestic enforcement of such policies, a trend that holds out the promise of reducing 

                                                           
22

 Kevin Davis & Benedict Kingsbury, Obligations Overload: Adjusting the Obligations of Fragile or Fragiled 
States, (Preliminary Draft, 2010), available at 
http://www.iilj.org/courses/documents/HC2010Dec01.DavisKingsbury.pdf.   
23

  See PAUL KENNEDY, THE PARLIAMENT OF MAN: THE PAST, PRESENT, AND FUTURE OF THE UNITED NATIONS 155 (2006) 
(noting that the “burst of international legislating, regulating, standard setting, and agency creating [at 
the UN]… was making the structures of the world organization ever more elaborate and overlapping, 
though rarely providing resources for increases in staff, unless a rich country showed a particular desire to 
support a new body….greater demands were also being placed upon the home civil services of all member 
states to provide data, collect statistics, write reports, and monitor treaty legislation. The poorest and 
most war-torn countries could not possibly meet these demands.” See also Stewart, supra note 12, 
(noting the consequences of power disparities between state parties on IO policies); Nico Krisch, The 
Pluralism of Global Administrative Law 17 EUR. J. INT'L L. 247, 275-76 (2006). 

http://www.iilj.org/courses/documents/HC2010Dec01.DavisKingsbury.pdf
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excessive executive discretion and pressure from private companies and of improving 

domestic accountability. In addition, as also illustrated below, being able to coordinate 

their judgments with their peers in other countries, NCs have shown some tentative 

willingness to exploit their considerable independence from their respective executive 

branches to address review deficits at the international level and to determine which of 

the often conflicting international legal standards can be applied within their 

jurisdictions.24   

This modest trend represents a marked shift in NC behavior. For many years, even those 

NCs in the oldest, most developed democracies have routinely deferred to their 

executive branches in the realm of foreign affairs and allowed their executives 

enormous latitude.25 This new assertiveness of NCs creates a potential source of 

resistance to the policies established by the IO’s principals.  While IOs can achieve many 

things on their own, they often need to rely on national legal systems for the 

implementation of their policies and this exposes them to NC review. Because the NCs 

of many powerful states are relatively independent of their executive, they can push 

back on the IOs and question the compatibility of their policies with domestic 

constitutions. In response, IO principals have little choice but to conform to the NCs’ 

expectations.  

If NCs continue to review a steady flow of cases and experience a willingness on the part 

of other NCs to reciprocate in the process of norm creation, it is likely that they will 

increasingly preempt ITs and IOs by insisting on their own right to participate in the 

process of international lawmaking. As a purely doctrinal matter, NCs are directly and 

indirectly engaged in the evolution of customary international law: their decisions that 

are based on international law are viewed as reflecting customary international law, and 

their governments’ actions that are in compliance with their decisions will constitute 

state practice coupled with opinio juris. As a result, ITs will increasingly find themselves 

having to pay heed to the jurisprudence of NCs. It follows that the more NCs engage in 

applying international law and the more united they are with respect to the arguments 

                                                           
24

 On the logic of NC coordination that is based on their ability to set common standards and thereby 
prevent forum shopping by foreign actors see Eyal Benvenisti, Reclaiming Democracy: The Strategic Uses 
of Foreign and International Law by National Courts, 102 AM. J. INT’L L. 241, 244-245 (2008) (discussing 
coordination of national courts in the context of counterterrorism measures, environment protection and 
determination of refugee status). See also discussion infra (notes ## and accompanying text) on the role 
of NCs in responding to the UN Security Council’s “Smart Sanctions” regime. 
25

 For an analysis of the various doctrines used by NCs to evade deciding on international norms see Eyal 
Benvenisti, Judicial Misgivings Regarding the Application of International Law: An Analysis of Attitudes of 
National Courts, 4 EUR. J. INT’L L. 159 (1993). 
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they employ, the more their jurisprudence will constrain the choices available to the ITs 

when the latter deal with similar issues. 

There are, of course, limits to what NCs can do.  In particular, concerted executive effort 

or unfavorable public opinion can undermine NC resistance. There are already clear 

signs of collective intergovernmental responses orchestrated by executive branches that 

are designed to preempt NCs or to restrain them. As will be illustrated below, the 

establishment of the UN Counter-Terrorism Committee is an example of such an 

attempt to bypass NC review.26 In the sphere of migration policy there is also clear 

evidence of European governments preempting their courts by resorting to the 

apparatus of the European Union.27 The trends toward informal lawmaking and a 

reliance on private regulation also seem likely to further constrain the range of cases 

subject to judicial monitoring and review.28  

(b) Global Judicial Checks: The More Modest Role of ITs  

This section argues that to date ITs have made only modest progress in developing 

checks on IO decision making.  What limited success they have had derives from their 

ability to exploit differences between state parties that prevented these states from 

either (1) modifying the relevant treaty after the IT interpreted it as requiring such 

checks (the European Court of Justice is the prime example in this context)29, or (2) 

                                                           
26

 See infra text to notes 51-68 
27

 See Council Directive 2004/83/EC of 29 April 2004 on Minimum Standards for the Qualification and 

Status of Third Country Nationals or Stateless Persons as Refugees or as Persons Who Otherwise Need 

International Protection and the Content of the Protection Granted, 2001 O.J. (L 304) 12; Council Directive 

2001/55 of 20 July 2001 Minimum Standards for Giving Temporary Protection in the Event of a Mass 

Influx of Displaced Persons and on Measures Promoting a Balance of Efforts Between Member States in 

Receiving Such Persons and Bearing the Consequences Thereof, 2001 O.J. (L 212) 12, available at 

http://www.ecre.org/eu_developments/temporary%20protection/tpdir.pdf; Scott Reynolds, European 

Council Directive 2001/55/EC: Toward a Common European Asylum System, 8 COLUM. J. EUR. L. 359 (2002). 

For a similar measure at an earlier stage , see James C. Hathaway, Harmonizing for Whom? The 

Devaluation of Refugee Protection in the Era of European Economic Integration, 26 CORNELL INT'L L.J. 719 

(1993). 

28
 On "informal international law" see most recently Nico Krisch, AJIL (2013); INFORMAL INTERNATIONAL 

LAWMAKING (Joost Pauwelyn, Ramses Wessel, and Jan Wouters Eds., 2012). 
29

 See Eyal Benvenisti and George W. Downs, The premises, assumptions, and implications of Van Gend en 
Loos: Viewed from the perspectives of democracy and legitimacy of international institutions 
(forthcoming). 

http://www.ecre.org/eu_developments/temporary%20protection/tpdir.pdf
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exiting the regime entirely if the decision did not suit them.30  Only in such 

circumstances can ITs promote policies that diverge from the executive’s initial 

understandings.  Unfortunately, more often than not, both conditions are absent and 

the IT suffers from the additional disadvantage of lacking the necessary independence 

from the governments that have appointed them.   

This judicial weakness is obviously not a coincidence. McNollgast31 have argued that in 

environments where principals can effectively monitor and easily sanction their agents 

for deviating from their preferred policies, they are likely to have little appetite for 

further delegating review authority to a third party. While such environments have 

ceased to exist at the domestic level in most democracies, they continue to persist at 

the international level because of the democratic failures at the global level identified in 

the previous Part. Extensive and independent third-party review at the IO level provides 

the executives of powerful states with few if any benefits.  Such a review would 

threaten their virtual hegemony in their area of IO policymaking, potentially leading to 

costly delays and unwelcome transparency in connection with the impact of their IO 

policies. As a result, ITs have rarely engaged in the review of the policies adopted and 

pursued by the IO (as opposed to the review of the decisions of other targets of review, 

such as states’ compliance with the IO policy). 32  As long as the IO designers continue to 
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31
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consist of a small and relatively homogenous group of powerful states, they will not 

tolerate an IT reviewing their own preferred policies and restricting their discretion.  

ITs are acutely aware of the fundamental distinction between their reviewing a member 

state for noncompliance with an IO policy, or reviewing a bureaucratic decision of an IO 

administrator vis-à-vis an employee (a function that they tend to perform) and their 

reviewing of the IO itself with respect to a policy it has adopted or with respect to its 

policy-making process (which they prefer to avoid). For example, the International Court 

of Justice (ICJ) has found implicit authority based on a short reference in the UN Charter 

for the General Assembly to set up an internal administrative tribunal for UN 

employees.33 In addition, the ICJ has tended to look favorably on UN bodies’ accretion of 

powers34 and has also provided strong support for applicability of the doctrine of 

“implied powers” to IOs (i.e., IOs have powers beyond those enumerated in the 

foundational treaty).35 Yet it has conspicuously refused to appeal to the implied powers 

doctrine to assert its own authority to review the Security Council’s resolutions.36 The 

WTO Appellate Body has behaved similarly, intensifying its authority vis-à-vis member 

states37 while remaining relatively timid in its treatment of the decision-making 
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Arising from the Aerial Incident at Lockerbie (Libyan Arab Jamahiriya V. United States of America), 
Provisional Measure, Order of 14 April 1992, 1992 I.C.J. Rep. 114. 
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processes within the WTO Ministerial Conferences and the administrative bodies that 

are often opaque to civil society.38  

The reluctance of ITs to review their IOs’ policies – and by extension, to review the 

policies of other IOs – testifies to their continued lack of independence from the 

powerful states that were the system’s chief architects.39 This state of affairs is 

consistent with the literature on domestic judicial review that suggests that courts are 

likely to remain dependent and faithfully impose the principals’ policies, as long as the 

principals remain capable of effective oversight and are united enough to collectively 

sanction them.40 Unity among the principals is the key. Historically, political division is 

the principal generator of court independence.   

For example, McNollgast point out that judicial independence in the U.S. context has 

waxed and waned with the strength of partisan control in the political branches of 

government.41 Court independence is greatest during those periods when the 

government is under divided partisan control and the chances are good that either one 

of the legislative chambers or the executive branch will veto any attempt to overturn a 

given decision. An independent judiciary can also emerge and be sustained within the 

domestic context when two political parties enjoy an alternating or cyclical majority and 

anticipate that this situation is likely to continue. Conversely, during periods of unified 

partisan control the independence of the judiciary and its impact on lawmaking are 

likely to be modest, in part because the party in power will exploit its dominance to 

expand the judiciary and stack it with individuals who share its judicial philosophy. 42 
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Another important factor that contributes to the disinclination of ITs to engage in 

judicial review of IOs lies in their lack of confidence that they possess sufficient backing 

on the part of the general public—the diffuse stakeholders who are affected, often 

adversely, by the IO policies. As Stephenson,43  Carruba,44 and other commentators have 

suggested, the legitimacy of courts to question the policies of political branches 

ultimately rests on the strength of their public support as measured by public opinion. 

The motivations of the public for backing the court’s decision when it runs counter to 

the position of the government can vary. They can range from simply wanting to ensure 

that government institutions continue to be constrained by the rule of law to believing 

that the court’s policy preferences are more closely aligned with its own.45  As opposed 

to the NCs in many democracies that have the support of public opinion, only a few ITs 

have successfully managed to reach out to public opinion and secure its backing. The 

ECtHR is perhaps the primary example of such a successful IT. For the most part, its 

messages concerning human rights have been widely publicized and well received by 

the different publics of Europe.46 Those ITs that deal with interstate disputes, usually 

involving more abstract or technical matters such as trade law or the law of the sea, 

have been considerably less successful in attracting broad public support. 

(c) Toward Global Judicial Checks: The Combined Effect of NC-IT Cooperation 

The improved cooperation between international and national courts can potentially 

help both types of institutions in their relations with their domestic and international 

executives. Their symbiotic relationship is based on the relatively greater independence 

that NCs possess as compared to ITs from the pressures generated by coalitions of 

powerful states and the stronger domestic public support for NCs. The relative greater 
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independence and domestic legitimacy of NCs can indirectly and inadvertently 

contribute to the strengthening of IT review capacity in the international sphere 

because ITs can find support in NC activism.47 NCs, in turn, also benefit from stronger 

ITs. This is particularly true when the two share an interest in curbing the growth of 

executive power.  ITs also bring resources to the table that in certain situations can 

prove to be invaluable to NCs.  ITs can facilitate cooperation between NCs by endorsing, 

or at least by not opposing, their shared interpretation of the law, thus setting a focal 

point for other NCs. In addition, their endorsement of NC jurisprudence by, for example, 

regarding it as reflecting customary law can lend added legitimacy to its decision and 

help pressure recalcitrant NCs in other states to comply with a given NC ruling. Such 

endorsement can also operate to preempt the possibility of a government threatening 

to “appeal” a national court decision before an IT. While a measure of mutual 

dependence and vulnerability between NCs and ITs can occasionally cause friction, they 

can also serve as the basis for productive dialogue and cooperation.  

“Defragmentation”48—if carefully coordinated between NCs and ITs—would benefit 

both in this regard.49 NCs are likely to welcome the efforts of ITs to defragment the 

international legal system and to broaden their authority when these actions reduce the 

extent to which executive branches can employ IOs to escape domestic accountability 

and traditional constitutional constraints.   

Similarly, ITs are likely to tolerate increased NC review if it also provides a measure of 

cover for ITs and increases the likelihood that they will escape retribution if they deviate 

from the outcome preferred by the political branches of the powerful states.  If NCs are 

expected to rule against them, executives and legislatures may be more inclined to 

tolerate the ruling of ITs.  As we will see below, there is reason to believe that the 

effects of regulatory fragmentation on ITs and NCs are quite different but are also 

potentially strategically complementary.  

In sum, while serious areas of potential disagreement exist between NCs and ITs and are 

likely to continue to occur intermittently, both will generally be better off if they 

coordinate their actions.  Acting independently only perpetuates judicial marginalization 

and facilitates the further expansion of executive discretion.    

                                                           
47
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The benefits of such symbiotic dynamics were recently exemplified in the evolution of 

the targeted sanctions regime of the UN Security Council. This example is particularly 

significant and worth exploring because it demonstrates both the determination of the 

five permanent members of the UN Security Council to evade review of their policies 

and their reluctant acquiescence to the unexpected intervention by NCs and ITs.50  

Beginning with Resolution 1267 (1999), a series of Chapter VII Security Council 

Resolutions (SCRs) mandated that states impose asset freezes and travel bans on 

persons determined by Security Council (SC) committees to be associated with the 

Taliban or specific terrorist networks.  These “targeted sanctions” have gradually come 

under challenge because of a growing perception that they lack proper procedural 

safeguards and judicial remedies. While it has generally been the case in the post 9/11 

era that both executive and legislative branches in democracies have tolerated 

counterterrorism-related measures without demur, the NCs in several countries have 

resolved to review such measures. Despite or perhaps because of the pervasive public 

fear that they see in their societies, they have by and large refused to deviate from their 

traditional stance with regard to the protection of individual rights. By so doing, these 

NCs have signaled their unwillingness to relinquish indefinitely their hard-won authority 

to protect individuals from governmental abuse of power. 

Traditionally, NCs have shied away from legal challenges to SCRs, and when they have 

chosen to engage—as in the case of the first direct challenges to the authority of the SC 

to set up ad hoc international criminal tribunals—they have done so with considerable 

hesitancy.51 However, in the post 9/11 era several prominent NCs appear to have 

realized that SCRs related to counterterrorism pose a potential threat to their own 

standing as institutions that are constitutionally empowered to determine the balance 

between security and liberty.52 As a result, they have responded by asserting their 
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authority to interpret SCRs narrowly, in line with the principles of their national 

constitutions. 

In 2006 the French Court of Cassation declared that in France SCRs had no direct effect 

until incorporated into national law by domestic measures that would be subject to 

judicial review. 53  In 2007 the House of Lords was faced with the claim that a SCR limited 

its authority to review the implementation the European Convention on Human Rights 

(ECHR).54   Like the French court, the British court, too, interpreted the SCR narrowly and 

subjected compliance with it to a proportionality analysis. It found that the SCR qualified 

but did not displace the obligation of UK forces to comply with the ECHR unless it was 

“necessary for imperative reasons of security” to deviate from it.55  To these judgments 

one could add the “Solange”56-type of judgments of courts in Europe that have kept 

European institutions mindful of their dependence on domestic implementation.57 More 

specifically, a few NCs have upheld indirect challenges to the “targeted sanctions” 

regime.58 

It is quite likely that those judgments had an impact on the Grand Chamber of the ECJ in 

Kadi.59  On appeal, the court’s advocate general, Miguel Maduro, outlined a way for the 

court to overcome the apparent obligatory compliance with SCRs, which the court 

endorsed. In particular, Maduro’s suggestion to the court—that NCs had both the 

authority and the willingness to step in if the ECJ would not and that it was “very 

unlikely that national measures for the implementation of [SCR] would enjoy immunity 
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from [national] judicial review”60—appears to have been determinative. The ECJ’s Kadi 

judgment could, in turn, have reinforced the resolve of NCs to limit the scope and 

authority of SCRs. In 2009 the Canadian Federal Court held that Canada had violated the 

constitutional rights of a dual citizen of Canada and Sudan despite the fact that the 

Canadian government was implementing the sanctions regime pursuant to Resolution 

1267.61 The court found that the sanctions regime was “untenable under principles of 

international human rights”62 and that its interpretation and implementation by the 

Canadian authorities was a violation of its Charter obligations. It interpreted the 

relevant SCRs narrowly to explain why ordering the government to respect Mr. 

Abdelrazik’s Charter rights did not violate the SCRs. Later in 2009, the English High 

Court63 and on appeal the newly established Supreme Court64 refused to give effect to 

domestic executive measures promulgated to implement SCR 1267-based sanctions. 

Both courts regarded these measures as ultra vires the UK’s United Nations Act 1946 

(which empowers the executive to issue provisions that are “necessary or expedient” for 

implementing SCRs). The Supreme Court, citing the above-mentioned judgments, 

interpreted the SCR as not requiring state action based merely on a permissive test of 

“reasonable suspicion” and therefore found that “[i]t was not necessary to introduce 

the reasonable suspicion test in order to reproduce what the SCR requires.”65 This 

interpretation was supported by constitutional concerns for the separation of powers 

(“Is it acceptable that the exercise of judgment in matters of this kind should be left 

exclusively, without any form of Parliamentary scrutiny, to the executive?”)66 and for 

the fundamental rights of UK citizens.67   

It was not only mainly European courts that put pressure on the SC to amend its ways. 

Several European and other governments also tried to get the SC to modify its 

procedures.68 However, it seems clear that the judicial proceedings and judgments 

played a crucial framing function both in terms of sharpening the legal question and in 

terms of suggesting that the sanctions regime could face effective resistance. As a 

result, the SC amended its listing and delisting procedures. 
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After the Court of First Instance (CFI) rendered its Kadi judgment (2005) the president of 

the SC mentioned that “[i]International, national and regional courts must review SCRs 

to ensure that they comply fully with internationally recognized human rights norms 

and the principles and purposes of the United Nations Charter."69 The chair of the 

Sanctions Committee admitted that "[o]ne cannot ignore the international context … 

[the SC] sanctions regimes find themselves increasingly under pressure and have 

recently been questioned, especially in light of the need for fair and clear procedures for 

listing, de-listing and the granting of humanitarian exemptions."70 Indeed, it was 

"European pressure" that in 2008 compelled the SC committee to "identify formal 

guidelines or evidentiary standards for states to follow in proposing names, and to 

incorporate humanitarian exceptions and a de-listing procedure."71 By that time the 

Kadi case was already in appeal before the European Court of Justice, the SC Sanctions 

Committee expressly stated its concern that the Court would undermine the targeted 

sanctions regime by holding the implementation regulation invalid and warned that “it 

would trigger similar challenges that could quickly erode enforcement."72 As a result, 

"[t]he Committee has made a series of incremental improvements to its procedures.”73 

After adopting SCR 1904 (December 2009),74 US Ambassador Rice explained the 

measure as “address[ing] concerns that have been expressed by some European 

courts.” 75 However, these new measures were deemed insufficient by the EU General 

Court (the successor of the CFI)76 and so the struggle to shape the policies of the 

Security Council’s targeted sanctions regime still continues, with NCs and the EU courts 

both playing a crucial role.77 
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Several examples of increased IO accountability that have resulted from NC intervention 

can also be found in the area of labor law within IOs.78 Whereas initially several IOs 

sought to insulate themselves from judicial supervision of their employment conditions, 

they have eventually had to heed the pressure brought to bear by NCs. The World Bank 

established its Administrative Tribunal only after it became clear that the Bank’s 

employment policies could be subjected to challenges in NCs.79 NCs in Europe led the 

way for the European Court of Human Rights (ECtHR) to demand that IOs operating in 

Europe ensure effective procedures for securing the rights of their employees.80 

These examples suggest that courts – both NCs and ITs – have means at their disposal to 

respond to contemporary democratic deficits that increasingly affect domestic, regional and 

global decision-making processes, and that they are increasingly willing to resort to such means.  

But such inter-judicial cooperation comes with its own price: are we moving to a democratically 

corrosive regime of ‘gouvernement des juges’? In the following Part we explain why we are not 

too worried about such an outcome. 

 

IV. How Global Judicial “Countermajoritarianism” Can Be Democracy Enhancing 

In this Part we assess the negative and positive political externalities that could 

potentially arise as a result of the increased judicial activism and the expansion of 

judicial review by the combined efforts of ITs and NCs. We first examine the possibility 

that expansive judicial review, while seemingly improving accountability and 

transparency, might have the effect of replacing executive discretion with a 

“countermajoritarian” judiciary that stifles deliberations and silences voters. We 

contend that the likelihood of this is remote.81 As we argue below, traditional 
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democratic worries about countermajoritarianism are exaggerated and the positive 

externalities of increased judicial review of IO policies and decision-making procedures 

far outweigh the negative ones. We suggest that judicial review is likely to enhance 

rather than impede democratic deliberation at the domestic and the international levels 

by more systematically ensuring that the interests of larger segments of relevant 

stakeholders are taken into account by decision makers and that the outcomes are 

appropriately informed and balanced.  

We believe that achieving the goal of enhancing democratic deliberation at both the 

national and supranational levels through judicial support is easier to achieve than many 

imagine. Even on those occasions when courts represent the will of their domestic 

constituents less well than do their executives, the controversy between these 

institutions generates useful information to which voters would otherwise not have 

access. Such information is necessary to keep political actors accountable to diverse 

stakeholders and to compensate for the fact that citizens are generally poorly informed 

about both policy-making at the IO level and the extent to which their interests are 

being reliably represented. Greater transparency and deliberation are virtues 

independent of the representativeness or purity of the motivations of the institutions 

promoting them.   

More broadly, as in the case of the desirability of domestic review of administrative 

action, we acknowledge that the assessment of the virtues of judicial activism is largely 

situational rather than fundamental.82 It must be evaluated in the relatively harsh light 

of contemporary conditions that include the uncertain and sometimes negative 

consequences of rapid globalization for people’s lives and opportunities, the highly 

skewed distribution of geopolitical and economic power among states, the current 

fragmented character of the international legal system, and the scarcity of IO review at 

the international level. All of these factors threaten to further increase executive power 

and the influence of special interests that in turn, will only further marginalize both the 

voice of voters and the effectiveness of domestic judicial review.  

In such an environment, expanded and coordinated judicial review of IO policies is likely 

to produce positive externalities in terms of increasing both transparency and 

deliberation and preventing predatory policies against weak states. These then promise 

to increase the quality of both domestic and global public decision making by providing 
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a badly needed check on the growth of executive power. While judicial review cannot 

and should not play the same central role in global government as it does domestically, 

it has an important role to play under current conditions. 

To provide a comprehensive normative assessment of the role of judicial review, we 

need to take into account different venues of democratic deliberation. The first such 

venue is the domestic one. The question in this context is the extent to which judicial 

review by NCs or ITs of the domestic or international norms that affect that domestic 

venue advances or harms the domestic democratic process, which already faces the 

challenges described in Part I above. Another question concerns the extent to which 

such review advances or harms democratic processes in other venues of democratic 

deliberations, such as in global bodies (to the extent that they provide room for such 

deliberations) or in foreign countries . We posit that an assessment of the positive and 

negative aspects of judicial review at the global level must weigh the consequences of 

such review while taking into account the interests of “all affected stakeholders,” 

whether they are domestic voters whose voices are silenced by the pressures of 

globalization or foreigners who not entitled to vote but are nonetheless significantly 

affected by the consequences of such voting. 83 We believe that courts are uniquely 

capable of protecting the voices of all these different sets of silenced voters and thereby 

contributing to the amelioration of the substantial democratic losses associated with 

globalization.  

We begin by identifying two different types of effects that judicial review has on 

democratic decision making. The first type, to be examined in section (a), enhances the 

domestic democratic processes that result from globalization by providing necessary 

information from which diffuse stakeholders may benefit. The second type of 

contribution, discussed in section, (b), takes into account the interests of those who 

have no opportunity to participate in decisions that affect them because they are not 

citizens. We argue that such intervention also enhances democratic outcomes when 

viewed from a global perspective that endorses the rights of all to take part in decisions 

shaping their life opportunities, including those normally excluded because of their 

foreign status. Courts are justified in protecting and promoting the interests of 
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stakeholders who are not represented in the democratic processes because of their 

foreign status.  

Finally, in section (c) we discuss the potential costs of judicial intervention in terms of 

the harms that may come to the functionality of the IOs and their legitimacy and the 

possible countermeasures that may be employed by reviewed executive branch officials 

searching for ways to neutralize and limit their courts’ jurisdiction. 

But before studying the democratizing effects of NC intervention in global governance 

we need to put aside the intuitive worry that inter-court cooperation undermines 

democracy because it require NCs to abandon their primary responsibility to their 

respective communities and yield to foreign and international courts. Such an argument 

can be based only on a myopic vision of what NCs do. To date, NC review of IOs, even 

when it requires cooperation with other NCs, has not led them to neglect their primary 

roles as the guardians of their domestic legal systems and the protectors of the interests 

of their domestic constituencies. They are well aware that they need public support to 

fulfill their constitutional role in a democracy84 and that those NCs that lose public 

support will jeopardize their ability to constrain government in a host of matters apart 

from those related to global governance.  While NCs have increasingly turned their 

attention to how other courts are dealing with global problems that their states also 

face, the interests that NCs have in cooperating with each other is more tactical than 

strategic. They continue to regard themselves first and foremost as national agents, and 

their chief motivation remains that of protecting the domestic rule of law rather than 

overseeing the global governance regime or promoting global justice.  Moreover, their 

primary sensitivity to the national interest is reflected in any number of traditional and 

predictable ways, such as refusing to constrain their executives when such constraints 

might harm their economies—for example, by imposing international trade law 

obligations on their executives,85 by not implementing anti-bribery provisions that might 

cause reactions by foreign governments that would harm their economy,86 or by 

respecting the immunity granted by international law to acting officials of foreign 

states.87 In the face of constitutional amendments and public pressure, as in the case of 
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immigration laws that ran counter to the 1951 Refugee Convention,88 NCs have found 

ways to wiggle out of the international obligation and to “defect” from what had initially 

been a shared understanding of the treaty.89 In short, inter-court cooperation can and 

does enable and enhance domestic democratic processes.  

 

 

(a) Inter-Court Cooperation and the Facilitation of Democratic Deliberation at the 

Domestic Level 

Generally, the literature pro or against judicial review of politics tends to focus on the 

most salient part of the judicial action, namely, the ultimate approval or disapproval of 

the policy in question. Scholars argue whether courts should interfere in controversial 

issues such as the legality of abortion or same-sex marriage. Obviously, in such cases the 

judges cannot claim that their decisions are necessarily definitive. But as a consequence 

of the saliency associated with these “yes or no” moments, observers and analysts often 

ignore the many subtle, indirect and yet significant contributions that NCs make to the 

political system and to public deliberation. In general, NCs, in the course of their 

proceedings, generate information and make it widely available to a broad range of 

political actors, as well as to the public, thereby promoting better accountability and 

more effective deliberation. While judges are not trained to be expert policymakers, 

they are trained to be expert fact finders. This expertise in employing fact-finding 

procedures also enables them to credibly monitor the decision-making procedures of 

administrative agencies. The relative insulation of judges from executive domination 

and from the influence of special interests lends credibility to the information they 

generate.90 Such contributions are particularly important under current conditions of 
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global decision-making, where the greatest countermajoritarian threat lies in what are 

too often impoverished domestic democratic deliberations and the continued 

domination of most IOs and ITs by a handful of powerful state executives.  

A major part of a national court’s contribution to the information in the public domain 

consists of monitoring its state’s system of checks and balances in order to prevent any 

branch from overstepping its limits and disturbing the political equilibrium of the 

system.  This is not only consistent with its role as the constitutionally prescribed 

guardian of the legal system but it also helps prevent the emergence of a concentration 

of political power that might potentially threaten the court’s independence.91 In 

parliamentary systems, courts provide structural rather than substantive support to the 

opposition vis-à-vis the reigning coalition by requiring that the executive obtain prior 

parliamentary approval for his or her plans: the debate that ensues in Parliament 

provides information to the public concerning government policies.92 In general, the 

more independent the actors involved in policy-making are and the more contestation 

there is among them, the greater the amount and quality of information the political 

process will generate.93 By bolstering the independence and stature of opposition 

parties, experts within the bureaucracy, and local governments (and state authorities in 

federal systems) vis-à-vis the national executives, courts help ensure that public debate 

about policies will be adequately informed.  

Beyond maintaining checks and balances between and within the political branches, 

courts have developed principles of administrative law that require officials to ensure 

the transparency of and public participation in executive decision-making processes. In 

addition, judicially protected constitutional guarantees for political rights—such as the 

freedoms of speech, association, and information—foster the generation of publicly 

available information. 

The litigation process itself, as well as the eventual outcome, is also information 

generating.  The courts serve as venues for public deliberation where conflicting claims 

are examined in structured proceedings. In reviewing administrative and legislative acts 
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for compatibility with the constitution (or, where relevant, for compatibility with 

international law), courts require that the relevant decision makers provide public 

justifications for their acts and afford litigants and amici opportunities to contest those 

reasons.  Perhaps surprisingly, the cost of triggering the review of a given public policy is 

often relatively low: a single individual can take the executive or the legislature to task if 

he or she has standing to seek judicial review. In recent years, standing requirements 

have been lowered in many jurisdictions and greater use of class action suits against 

private standard setters has been observed.94 Briefs by amici, in jurisdictions where they 

are accepted, shed light on various considerations that are pertinent to the questions at 

hand. Amici include not only well-informed and well-financed interests, but also NGOs 

representing diffuse stakeholders.95 The structured and transparent deliberations in 

court are closely watched by the public, and for the most part the court’s reasoned 

decisions are carefully scrutinized by legal experts who elaborate on the judgments.  

From the various occasions when information is the only thing that the court provides, it 

is clear just how important, often crucial, is the generation of information by the 

judiciary. For example, the UK Supreme Court can declare legislation as incompatible 

with the UK 1998 Human Rights Act, but this declaration by itself would not render the 

legislation invalid.96 The assumption is that the court’s declaration would make the 

public aware of the incompatibility, which in turn would put pressure on the legislature 

to amend the law. Besides compensation, which is negligible in most cases when 

governments are involved, the main remedy that the ECtHR offers is a declaration of 

incompatibility with the European Convention of Human Rights.97 The only remedy 

available to other ITs lies in their ability to provide authoritative information regarding 

the compliance of domestic actors. While the effectiveness of such information as a 
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sanctioning mechanism is highly variable, the track records of success compiled by such 

agencies as the World Bank Inspection Panel,98 the Aarhus Compliance Commission,99 

the Human Rights Committee,100 or the UNESCO World Heritage Committee101 suggest 

that judicially-generated information can often be effective when executives are 

expected to demonstrate a good reputation for compliance in the face of either internal 

or external political pressure.102 Indeed, given the reluctance of judges to assume 

responsibility for annulling acts and their preference for less intrusive and politically less 

costly remedies, one could argue that information as a remedy plays a more important 

cumulative role in the long run than does the more radical act of invalidation. 

When courts declare a given policy as incompatible with a certain norm, they always 

invite deliberation, often leaving the ultimate decision in the hands of the political 

branches, which have the discretion to uphold the criticized decision. Even strong courts 

choose their battles carefully. They often prefer to engage in “weak”103 or “soft” forms 

of judicial review in order to promote public deliberation and heightened public scrutiny 

in the event that the political branches ignore the decision without offering an adequate 

explanation. Over time, most courts have developed a graduated “ladder” of potential 

responses and they tend to climb this ladder one step at a time, prompting the 

legislature to respond and clarify the mandate it gives to the executive rather than to 

preempt the legislature by declaring a certain measure as unconstitutional.104 This 

graduated approach allows courts to apply pressure on the political branches in ways 

that encourages them to make an informed and publicly accountable decision via a 
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reasoned administrative act or an explicit statutory authorization from the legislature. 

Such gradual climbing up the ladder took place was demonstrated by the US Supreme 

Court when it responded gradually to the challenges to the legality of the detentions at 

Guantanamo.105 Several other examples demonstrate this solicitous approach of NCs 

around the world.106  

Shifting to inter-court cooperation and examining the effects of courts' review of an IO 

on domestic democratic processes, we can notice similar outcomes. When NCs directly 

or indirectly decline to implement an IO demand, they increase public awareness about 

the demand and raise the stakes for the IO or the national executive or legislative 

branch. But notably in most instances they promote, rather than preempt, public 

deliberation. For example, an NC that requires specific statutory authorization for 

freezing the assets of suspected terrorists, notwithstanding the demands of the UN 

Security Council,107 invites the legislature to weigh in on the matter while at the same 

time publicly prompting the Security Council to improve its procedures. 

Increasingly voters seek and obtain information not only from their own courts. For 

example, Eric Voeten has shown that people increasingly google information about ITs 

and their interest in IT judgments has reached similar levels to that of the judgment of 

their own NCs.108 No doubt, there is also an increasing voters’ interest in information 

generated by foreign NCs. This information can be useful in countries where NCs are less 

independent and less reliable, such as in some developing countries. Vice-versa, 

information that is generated by NCs in developing countries may produce effects in on 

voters in highly developed countries and create an impact on policies. For example, 

judgments by the Indian Supreme Court, that refuse to allow their country to be the 

dumping ground for hazardous wastes produced in the rich North,109 or to allow for 
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unjustified “evergreening” of life-saving drugs,110 could inform the debate within rich 

democracies about their responsibility toward the global poor. 

ITs also enhance domestic democratic processes in at least two important ways. First, 

ITs frequently operate as the external protector of internal "discrete and insular 

minorities" whose interests are often inadequately protected by the domestic 

democratic process.111 Such external protection can than provide grounds for NCs to 

offset pressure from public opinion. It is in just such contexts that inter-court 

cooperation is increasingly promoting democracy by ensuring voice to certain 

minorities.  

Secondly, ITs can help resolve the collective action problems of states that are unable to 

overcome the "sovereignty trap," and rebuff the demands of a powerful state or a 

multinational company that seeks to force the weaker state to comply with their 

demands. The European courts in particular have been quite successful in this context, 

offering resistance to IOs that sought immunity from national labor laws,112 or in 

imposing European legal standards on sporting associations that sought insulation from 

public law obligations.113  

 

(b) Judicial Review and the Global Dimension of the Democratic Deficit 

Of course, courts do more than provide information by their decisions and the doctrines 

they promote. At times they also render judgments that preempt political challenges: 

NCs may determine that certain policies are precluded by the national constitution or 

ITs may find a national law incompatible with a treaty obligation. Can these actions also 

be justified as democracy promoting? This question requires us to revisit the 

countermajoritarian difficulty from a global perspective that takes into account the 

unique failures of the domestic democratic processes that result from globalization, as 

explored in Part I.  
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We offer two answers to this question. The first answer minimizes the potentially 

negative effects of judicial intervention relative to the mostly unchecked power of the 

political branches of powerful states, because the intervention of courts holds out 

potentially greater benefits for disenfranchised stakeholders. The second answer 

emphasizes the normative obligations that democracies have toward each other. These 

obligations legitimate the attention of both NCs and ITs to the interests of affected 

stakeholders who are foreigners and have no voice in the domestic democratic process.  

(i) Courts in powerful states are generally more “friendly” toward the interests of weaker 

states than are their executive and legislative branches.  

In general, we believe that the courts of strong states are more likely than their 

executive and legislative branches to promote the interests of the weak states or their 

citizens.114 One reason for this is the greater relative insulation of NCs than state 

executives and lawmakers from xenophobic public opinion and reelection. That NCs are 

more accommodating toward foreigners than national political branches is 

demonstrated by the treatment of asylum seekers and of foreigners who are regarded 

as security threats by domestic governments.115 Another reason is the unintended by 

product of the way courts operate. While executives tend to employ (and legislature 

tend to tolerate, if they ever notice) complicated fragmentation strategies at the IO level 

that isolate and obscure their actions, thereby increasing the oversight costs that rival 

branches of government and weaker states must pay to question their actions,116 

courts, by contrast, generally employ what are essentially “defragmentation 

strategies,”117 in the sense that they attempt to weave disparate executive-created 

policy fragments into webs of coherent legal obligations that are transparent, well-

reasoned, and accessible to all actors. These judicial efforts to generalize and rationalize 

the international legal landscape provide weaker states with a stable and 

interconnected hierarchy of claims—for example, linking trade obligations with human 
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rights concerns—that they can then employ in a variety of venues, and it increases the 

likelihood that a victory in a particular venue will have wide-ranging implications.  

Increased collective action on the part of prominent NCs and cooperation with ITs hold 

out the promise of their creating, under the right political and social conditions, 

constellations of linked obligations that are more dense, more coherent, and more 

equitable than those that would otherwise exist. The likelihood that ITs would also 

resort to defragmentation to constrain IO policies (as opposed to containing member-

states by increasing the scope of their obligations) entirely on their own initiative and 

without NC support is relatively low, because powerful state executives that have 

leverage over many of the ITs may be reluctant to allow the ITs to curtail their freedom 

to resort to divide-and-rule tactics.118  

In addition, the public nature  of the judicial process and the subsequent judgment 

generates information that has practical political benefits for diffuse constituencies. The 

litigation in the South African court concerning access to life-saving drugs, for example, 

helped reframe the public discourse about the costs of compliance with the TRIPs 

agreement to the populations in developing countries.119 NGOs committed to 

promoting the interests of constituencies in weaker states then use such information to 

raise global consciousness about the effects of IO policies in developing countries and 

among the less well represented within developed economies.120 The resulting public 

awareness can prove politically significant not only in weak autocracies but also in those 

strong democracies whose civil societies are sensitive to such concerns.  As we 

mentioned above,121 the intervention of a handful of NCs of powerful states can 

generate a process of information dissemination that yields positive externalities for 

those constituencies that do not even have independent courts.  

Finally and most importantly, while the political branches of weak states often find 

themselves competing against their peers to satisfy the demands of a powerful external 

actor who exploits their divisions to pursue predatory policies, the NCs of the same 

countries, and also ITs, may be able to withstand such pressures. NCs are less prone to 
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capture by narrow domestic interests that seek to accommodate the external power. 

Their commitment to shared norms might make it harder for either of them to shirk and 

capitulate to the pressure. Given their shared legal vocabulary, their commitment to 

following their own precedents their relative immunity to special interests pressure, and 

their mutual knowledge of each other’s preferences as revealed by their formal 

opinions, NCs often have a very refined prior knowledge about which of their peers are 

likely to support a given policy position and what position is likely to garner the greatest 

degree of support. For example, developing countries would have served as the 

dumping grounds of hazardous wastes produced in the rich North if not for the 

successful common resistance of Southern NCs led by Indian courts.122 ITs, as we saw 

earlier, are particularly well-situated to respond to such predatory policies by their 

judgments that bind all NCs or otherwise determine the focal point for all to follow.  

To conclude, at least at this juncture in the evolution of the global regulatory regime, IO-

driven policies pose more severe countermajoritarian concerns than does the judicial 

review by NCs and ITs. As a consequence judicial review by courts is on the whole more 

likely to enhance domestic democracy than to curtail it. 

 

(ii) Democracy (and hence courts) requires taking outsiders’ interests into account.  

The countermajoritarian debate is based on the premise that the deliberative process 

should be open to all relevant stakeholders. The same premise lies at the heart of some 

philosophers’ skepticism regarding the authority of international institutions and courts. 

Their worry is that such international bodies fail to represent those stakeholders that 

domestic deliberative processes protect, since they do not act "in the name of all the 

individuals whose lives they affect; and they do not ask for the kind of authorization by 

individuals that carries with it a responsibility to treat all those individuals in some sense 

equally.”123  

However, our observations about the democratic deficits that globalization often fosters 

suggest that this premise is outdated and does not reflect contemporary conditions of 

global interdependence. If one takes seriously the democratic impulse and adapts it to 

contemporary conditions, it is difficult to escape the conclusion that “democracy” 
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cannot be confined to the sovereign state as an insulated entity. Instead, every 

democracy must take others’ interest into account even though the latter have no right 

to take part in the decision-making process. This can be explained on utilitarian-

reciprocal grounds or on moral grounds of global justice and solidarity. In either case, 

what is required is the understanding that judicial interference in decision making for 

the purpose of including the voice of the globally-disregarded may well be compatible 

with and in fact mandated by democratic and egalitarian concerns, not a violation of 

them.124 

Both ITs and NCs can function to correct this myopic failure of national decision-making 

that focuses only on the domestic. ITs have had in recent years opportunities to limit the 

discretion of sovereigns’ while balancing their interests against those of foreign 

stakeholders. Several of them, most notably in the areas of trade and foreign 

investment, have increased the demands on states to take into account global interests 

when forming their regulatory policies.  A similar interactive process has taken place 

among NCs that increasingly find themselves regulating global policies in diverse areas 

such as migration, environment protection, and counterterrorism.125 

Although state parties seek to retain their right to be the ultimate arbiter of the delicate 

balance between national interests and collective goals such as free trade or 

environmental protection,126 several ITs have intervened and subjected this discretion 

to an external assessment that gives weight, if not precedence, to global welfare 

considerations. As Alan Sykes observed, in the area of trade law “a serious tension 

indeed arises, and that the goals of open trade and respect for national sovereignty can 

be irreconcilably at odds to the point that one must give way.”127 
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Famously, in its report on Korea—Various Measures on Beef,128 the Appellate Body of 

the WTO stated that “[i]t is not open to doubt that Members of the WTO have the right 

to determine for themselves the level of enforcement of their WTO-consistent laws and 

regulations.”129 But at the same time it asserted that “the determination of ‘necessary’ . 

. . involves in every case a process of weighing and balancing a series of factors which 

prominently include the contribution made by the compliance measure to the 

enforcement of the law or regulation at issue, the importance of the common interests 

or values protected by that law or regulation, and the accompanying impact of the law 

or regulation on imports or exports.”130 Even more telling is its subsequent Report in the 

case of United States—Measures Affecting the Cross-Border Supply of Gambling and 

Betting Services,131 where the AB identifies the factors that determine “necessary” to 

include “the restrictive impact of the measure on international commerce.”132 

The logic of IT intervention in national regulation can often be justified by the narrow 

and idiosyncratic design of domestic regulatory measures. Looking from the outside into 

the domestic democratic processes, the immediate concern is that these regulations are 

designed to disadvantage outsiders who have no direct voice or influence on the 

outcomes.133 The same concern that led federal courts such as the U.S. Supreme 

Court,134 the European Court of Justice,135 or the European Court on Human Rights136 to 
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scrutinize domestic regulation for potential disregard of outsiders’ interests plays out, as 

it should, at the IT level. Arbitrators of foreign investment disputes invoked the 

normative requirement of protecting expectations of foreign investors as the key to 

their scrutiny of national decisions.137 Therefore, when it comes to weighing the 

interests of outsiders, the traditional deference to the domestic democratic processes 

has its limitations.  

For similar reasons, it is not necessarily countermajoritarian for ITs to ensure that 

stakeholders from developing countries have effective opportunities to influence the 

democratic deliberative processes within developed countries. The WTO's Appellate 

Body seems to be especially fastidious in this context. It insisted on the U.S. providing an 

effective right of hearing before issuing import restrictions.138 It also interpreted the 

treaty language in a way that strengthens the hand of developing states. In European 

Communities—Conditions for the Granting of Tariff Preferences to Developing 

Countries139 the AB interpreted the text of the GATT agreement as “intended to provide 

developing countries with increasing returns from their growing exports, which returns 

are critical for those countries' economic development.”140 

Some NCs have also had the opportunity to take foreign stakeholders’ interests into 

account. Most conspicuously, the Indian Supreme Court rejected Novartis AG’s request 

to patent a new version of Gleevec, a cancer treatment drug, taking into account the 

“commitment to protect and promote public health considerations, not only of its own 
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people but in many other parts of the world (particularly in the Developing Countries 

and the Least Developed Countries).”141 

 

(c) NC/IT Cooperation and the Functionality of Global Governance Structures  

Three other potential costs of judicial intervention remain. The first relates to the 

functionality of IOs. Unless judicial review is employed with discretion and balance, it 

could easily undermine the effectiveness of these IOs by creating gridlock that would 

make reform and adaptation to new circumstances more difficult. The second problem 

relates to the legitimacy of the reviewed IOs being challenged by courts. And the third 

problem concerns the possible reactions of the executives of powerful states to court 

cooperation. 

 

(i) The functionality of IOs 

As with the rise of judicial review of domestic administrative agencies and 

administrative tribunals, coordinated judicial review of IOs promises mixed results. The 

review process will slow the administrative process and encumber it with procedural 

and substantive requirements, but at the same time such interventions are likely to 

promote better-informed and more equitable policies. The interplay between efficiency 

on the one hand and deliberative transparency on the other is constantly shifting, and 

the process must be carefully managed to maintain a satisfactory balance between 

them.142 Review by internal bodies within IOs and peer review may be helpful, but as we 

have noted, they are generally no substitute for a rigorous scrutiny of IOs by NCs.  
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NC intervention in IO policy-making provides informational benefits that are similar to 

those provided by courts when they intervene in the domestic administrative review. 

IOs are no less (if not more) prone to capture by special interests than are national 

executives, and to the extent that ITs are unwilling or unable to restrain the special 

interests, NCs could prove to be effective. Judicial review functions can be effective in 

developing norms concerning the decision-making processes within IOs—Global 

Administrative Law norms143—to ensure accountability and attention to all affected 

stakeholders. This is also why we think that judicial activism is more likely to enhance, 

rather than undermine, the evolution of a more egalitarian and coherent international 

legal system. Indirectly, by exercising their review authority collectively, even a 

relatively small group of NCs motivated by a shared desire to safeguard their domestic 

democratic processes can promote what is arguably a global public good, that is, the 

increased accountability of international decision makers to more diverse groups of 

stakeholders around the globe.144  

The likelihood that courts will become too activist is limited by (a) in some areas, the 

need to cooperate with other courts; (b) states’ and IO’s unwillingness to comply; and 

(c) court’s dependency on public opinion which may oppose the outcome. In any case, 

the fragmented systems of review—especially the interaction between ITs and NCs—

encourage robust dialogue, which produces information (for public monitoring) and 

necessitates compromises between the different decision makers. Relatively speaking, 

this is the optimal outcome.  

 

(ii) Legitimacy losses? 

It is possible, of course, that the information generated by judicial review of IO policies 

and decisions could at least in the short run harm the reputation of the IOs and 

undermine their legitimacy in the eyes of civil society. In the longer run, however, the 

most likely outcome is just the opposite.  Anticipating NC review, IOs can be expected to 

adhere to court demands by offering more opportunities for the participation of 

affected stakeholders and improving the accountability of their internal decision-making 

processes. The few examples of NC review of IOs discussed in Part III infra indicate such 

a trend among reviewed IOs: those that have relatively transparent and accountable 

mechanisms are likely to enjoy greater legitimacy among diffuse stakeholders.  
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(iii) Executive flight from IOs to informal and privatized decision-making venues 

History suggests that these executive branch officials will search for ways to neutralize 

and limit their courts’ jurisdiction, just as they have adjusted to the increased scrutiny of 

IOs by creating a variety of informal and privatized decision-making venues that enable 

them to escape IO oversight. This could potentially lead to further fragmentation and 

informalization of international law and undermine the efforts of generations of 

internationally oriented lawyers and judges to create a coherent international legal 

system.  To a certain extent they have already tried to preempt judicial review by 

adopting treaty amendments or work through the UN Security Council to issue 

resolutions that are binding on the member states.145 But as we have seen in the Kadi 

saga,146 such efforts have only limited success. 

To some extent the alternative route to escape review—by resorting to informal 

regulation and even to privatization—is already under way. 147 It has generally operated 

to expand the de facto authority of the executive branch in comparison with other 

branches of government and thereby to reduce the likelihood of accountability and 

deliberation generally.148 The further proliferation of this strategy raises the prospect 

that the international regulatory system could become even more fragmented and more 

subject to executive discretion than is currently the case.  

Although the greater fragmentation, informality, and reduced transparency that might 

accompany greater judicial scrutiny are obviously not desirable, experience at the 

domestic level suggests that this is a price worth paying in order to curb executive 

excesses and that such efforts are often successful. In part, this is because over time 

courts have developed a variety of tactics for minimizing the costs of executive 

reactions. For example, courts have restricted the delegation of public authority to 
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private actors by imposing legal obligations on private actors who exercise public 

functions. There is every reason to expect that courts will be able to develop similar 

tactics for use at the global level.149  

It is also important not to exaggerate the risks associated with more stringent review. 

For example, while outsourcing on the part of executive branches to informal and 

privatized venues has its own virtues in terms of flexibility and low transaction costs, 

such venues also have a host of disadvantages with respect to representativeness, 

enforceability, perceived legitimacy, and stability—disadvantages that render them 

second-best substitutes for IOs in many situations. This is likely to be especially true 

from the perspective of powerful states whose dominance of the treaty-making system 

enables them to lock other states into regimes that benefit them. Just as one is likely to 

prefer a formal constitution to an unwritten, informal one if one is fortunate enough to 

be one of its designers, so it is with treaties. Had this not been the case, it is unlikely 

that powerful states would have bothered to negotiate elaborate formal agreements in 

the first place. 

V. Conclusion  

Historically, national courts have been instrumental in strengthening domestic 

democratic mechanisms and developing legal tools that address the ongoing challenges 

posed by asymmetric information in democracies. Increasingly, this remedial judicial 

role has become more and more crucial, because the policy-making processes at the 

global level are considerably more opaque than those at the domestic level in most 

democratic societies.  The citizens of most states sense the deterioration of the value of 

democratic participation at the local level due to the increased role of international or 

regional policy-making and the increased influence of policies made by neighboring 

states. 

This new environment is not one in which national courts can continue to give their 

state’s chief executives carte blanche to fashion global regulatory policy as they see fit. 

To do so potentially impoverishes their states’ domestic democratic and judicial 

processes and dramatically reduces the opportunity of citizens to thwart outcomes that 

might be detrimental to many of them. Fortunately, the growing interventionism on the 

part of courts in major democratic states has managed, at least to some extent, to 
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impede the dilution of the democratic controls of government that can easily result 

from judicial deference to the government’s dominance of the international policy.  

Accomplishing such judicial cooperation in an era of global interdependency, rapid 

growth, and increased intergovernmental cooperation will increasingly require that the 

judicial branches of governments forge cooperative coalitions across national 

boundaries through which they can coordinate their stances, as well as coordinate with 

international tribunals. In doing so national courts are not motivated by utopian 

globalism. Rather, like their counterparts in the executive branch, they are acting on 

behalf of domestic interests and concerns. But while doing so, these courts can promote 

democracy at both the domestic and the international levels by helping to ensure that 

the interests of a greater proportion of  relevant stakeholders are taken into account by 

decision makers and that the outcomes more  appropriately informed and balanced. 

Such coordinated review on the part of courts – both national and international – is 

potentially one of the most effective avenues for promoting democratic accountability 

within states and also globally and should be welcomed by those interested in 

improving the legitimacy of those institutions.  

Whether these goals are ultimately achieved depends on a number of factors, especially 

the future trajectory of the relationship between courts and international organizations. 

This relationship, like the broader struggle to govern but contain government, is a 

dynamic one. Initially, it can be expected that international organizations will react to 

the prospect of judicial review by trying to preempt and otherwise limit it. The resulting 

give-and-take between these actors will shape their futures, as well as the evolution of 

accountability at both the domestic and the global levels.  


